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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 8891. 


CLARENCE M. PLITT, Appellant, 

v. 

SEVEN CORNERS REALTY, INC., Appellee. 


Appeal From the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


I. 

JURISDICTION. 

The United States Court of Appeals for the District of 
Columbia has jurisdiction of this case under the Act of 
March 3, 1921, 41 Stat. 1312, Chap. 125, Section 12; Title 
18, Sec. 26, Code of Laws for the District of Columbia 
(1929); Title 17, Sec. 101, District of Columbia Code, 1940. 
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n. 

STATEMENT OF CASE. 

This is a suit to recover moneys alleged to have been 
usuriously exacted from appellee, Seven Corners Realty, 
Inc., plaintiff below, by appellant, Clarence M. Plitt, defen¬ 
dant below. The amended complaint (App. 2) 1 is designed 
to cover two separate transactions between the parties, 
which, for purposes of convenience will hereafter be re¬ 
ferred to as the $19,000 note transaction and the $2,210 
note transaction. As will more fully appear hereafter, no 
question is raised on this appeal concerning the $2,210 note; 
the error claimed is directed to the $19,000 note transaction. 
The amended complaint (App. 2), in setting forth the 
moneys claimed to be due appellee, combines both trans¬ 
actions; it was stipulated (App. 65) between the parties 
that if any money was due appellee respecting the $19,000 
note, it -would be the sum of $5,648.24. 

Appellee corporation was organized on April 12, 1941, 
under the laws of Delaware, and engaged in business in the 
District of Columbia (App. 29, 30); Louis Burman, its 
president, and Eva Burman, his wife, its vice-president, are 
residents of the District of Columbia (App. 29). Appellant 
is a resident of Maryland, living in Baltimore (App. 53). 
Louis M. Silberstein is a resident of Maryland, a member 
of the Maryland bar, having offices and practicing in Balti¬ 
more (App. 53). 

Early in 1941, prior to the organization of appellee cor¬ 
poration, Burman proposed to acquire certain property 
located at Georgia Avenue and Morton Streets, N. W., in 
the District of Columbia. Existing buildings were to be 

l The original complaint (R. 1) included only Seven Corners Realty, Inc., 
as a plaintiff; in the amended complaint Louis Burman and Eva Burman were 
added as plaintiffs. Louis Burman and Eva Burman were alleged (amended 
complaint App. 3) to have been officers and stockholders of Seven Corners 
Realty, Inc. At the conclusion of appellee’s opening statement, the trial 
court granted appellant’s motion for a directed verdict as to the plaintiffs 
Louis Burman and Eva Burman (App. 28). 
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demolished, and a new building erected and leased to the 
A & P Company (App. 30) (Ex. 5, R. 27). The construc¬ 
tion loan, secured by a first deed of trust on the land and 
building to be erected, had been arranged by Burman, but, 
being insufficient to finance the project, Burman contacted 
Silberstein in Baltimore with the purpose of securing addi¬ 
tional financing (App. 31, 32). After several conferences 
between Burman and Silberstein at the latter’s office in 
Baltimore, the matter was submitted to appellant and later, 
on April 12, 1941, Burman and his wife, Eva, met with ap¬ 
pellant and Silberstein, in Silberstein’s office in Baltimore, 
where the agreement dated April 12,1941 (Exhibit 1, App. 
6) was executed (App. 32). On April 14, 1941, the matter 
was settled at the District Title Company, in Washington; 
present, in addition to the title company officials, were Louis 
Burman, Eva Burman, and Silberstein (App. 39, 40). Sil¬ 
berstein presented to the title company officials a letter of 
instructions (Exhibit 6, App. 21) and a certified check for 
$15,000. Burman, as president of the appellee corporation, 
executed a note dated April 14, 1941 (Exhibit 2, App. 19, 
20) in the amount of $19,000, payable to Eva Burman, and 
bearing interest at the rate of six per cent per annum, 
which note was endorsed by her to appellant. Payment of 
the note was guaranteed by Eva and Louis Burman, per¬ 
sonally, and was secured by a second deed of trust on the 
property. There was also given as additional collateral 
one hundred shares of stock of the appellee corporation 
(Exhibit 3, R. 23) and a $5,000 note secured by a second 
trust on another property (Exhibit 4, R. 25); the rents to 
be derived from the projected building were also assigned 
(Exhibit 5, R. 27). The $19,000 note, and the collateral, 
were delivered by mail to Silberstein in Baltimore (App. 
59); appellee received $15,000. 

Appellant’s motion for a directed verdict, made at the 
ionclusion of appellee’s case, was denied (App. 52). 
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Both parties moved for directed verdicts at the conclu¬ 
sion of the entire case. Appellant’s motion was denied, 
and that of appellee granted, the court entering judgment 
for appellee for $5,648.24 (App. 64, 65). 

The transaction involving the $2,210 note was submitted 
to the jury, which returned a verdict for appellee in the 
full amount of the note (App. 27, 28). 

m. 

STATEMENT OF POINTS. 

Appellant relies upon the following points in praying for 
reversal: 

1. The Court below erred in overruling the motion of 
appellant for a directed verdict upon the transaction in¬ 
volving the $19,000 note. 

2. The Court below erred in granting the motion of ap¬ 
pellee for a directed verdict upon the transaction involving 
the $19,000 note. 


IV. 


SUMMARY OF ARGUMENT. 

1. The contract upon which the transaction here involved 
is predicated was entered into with a view to the applica¬ 
tion of the law of Maryland, and the transaction is gov¬ 
erned by the laws of that state. 

2. The usury laws of the State of Maryland are not ap¬ 
plicable to corporations, Article 23, Section 129, Maryland 
Code, 1939, and appellee being a corporation, a loan carry¬ 
ing interest in excess of the rate of interest otherwise fixed 
by Maryland statute is valid. 
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V. 

ARGUMENT. 

1 . 

The transaction here involved is governed by the laws 
of Maryland. 

The issues involved in this appeal are clear. Appellant 
contends that the transaction involving the $19,000 note is 
governed by Maryland law, that under Maryland statutes 
appellee corporation (plaintiff below) is without right to 
set up usury as a cause of action, and as to it the trans¬ 
action is valid. Consequently, a verdict should have been 
directed for appellant. The trial court, however, directed 
a verdict for appellee, apparently upon the theory that the 
transaction is governed by the law of the District of Colum¬ 
bia. The primary question is then, as between the two jur¬ 
isdictions, which law governs. 

Before consideration of the applicable statutes and 
precedents, a brief analysis of the facts is in order. This 
consideration is upon the view of the evidence most favor¬ 
able to appellee. 

We are not troubled with an evidentiary conflict as to 
the execution of the basic agreement upon which the entire 
transaction is predicated. The contract of April 12, 1941 
(App. 6), under the terms of which the liabilities and obli¬ 
gations of the parties arose, was negotiated 2 and executed 
in Baltimore; and upon its execution there it came into 
existence as a binding contract. The agreement, to which 
appellee is a party (App. 18), provides that the Burmans 
were about to become the holders of the $19,000 note (par. 
9, App. 10,11) and offer to sell it to appellant for $15,000, 
the offer being accepted by appellant at the same time (par. 
16, App. 14). The sale was to be consummated at the title 

2 Silberstein, witness for appellant testified that all negotiations were in 
Baltimore (App. 56); Burman, for appellee, testified that some were in 
Washington (App. 41) and that he went to Baltimore for the convenience of 
appellant and Silberstein (App. 44). 
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company in Washington (par. 16, App. 14). This agree¬ 
ment concluded the arrangement; nothing remained but 
the performance of the respective duties assumed by the 
parties. It is well to recall at this point that the statute 
under which this action is brought (Infra, p. 16) does not 
forbid the payment or acceptance of usurious interest; per¬ 
formance does not make for illegality. The statute forbids 
and makes unlawful contracting in the District of Columbia 
at excessive rates of interest under penalty of forfeiture 
of the whole of the interest contracted for. Sec. 2703, Title 
28 (Infra, p. 15) defines the offending act; Sec. 2704 pro¬ 
vides the remedy. 

No taint of an interest charge in excess of the statutory 
rate 3 appears upon the face of the note (App. 19), and ap¬ 
pellant concedes that if the transaction was intended as a 
cover for usurious interest, the form in which it was done 
will not protect it from the consequence of usury. Since 
there is nothing upon the face of the note from which it 
can be said that usurious interest was exacted, illegality, 
if any arises, must come from the prior arrangements be¬ 
tween the parties, arrangements which were incorporated 
in the agreement of April 12, 1941. All considerations 
must turn upon the transactions which resulted in the exe¬ 
cution of the note. The controversy here does not arise 
from a breach of contract, or failure of performance re¬ 
quiring for determination whether the obligations of the 
agreement have been breached. The contract was per¬ 
formed according to its tenor. The claimed remedy is 
statutory, based upon an alleged illegality of contract, and 
the questions of law involved call, not for a determination 
as to breach or non-performance, but for an ascertainment 
of the essential validity of a contract made in Maryland. 

Which sovereignty then shall regulate an act done within * 
the borders of the State of Maryland? Do regulatory 
statutes of the District of Columbia have extraterritorial 
effect? Fundamentally, these are the questions to be 
answered. 


3 Title 26, Sec. 2702 {Infra, p. 15). 
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The question of what law determines the validity of a 
contract is probably the most confused subject in the field 
of Conflict of Laws. Not only do rules vary in the different 
jurisdictions, but decisions in the same court often enun¬ 
ciate inconsistent theories upon the subject. 4 This welter 
of conflicting cases cannot be reduced to consistency, and 
no attempt will be made to do so here. 

Notwithstanding the comment of Professor Beale that 
“the condition of the authorities in the federal courts is 
confused and puzzling”, 3 the rule in the District of Colum¬ 
bia respecting Conflict of Laws has become fairly stabilized. 
Contracts are to be governed as to their nature, validity, 
and interpretation by the law of the place where made, 
unless the contracting parties clearly appear to have some 
other place in view. 

Where the obligation was both made and payable in the 
same state, it is governed as to its nature and validity by 
the law of that state. Gallaudet v. Sykes, 1 Me A. (8 D. C.) 
489; Lockwood v. Lindsey, 6 App. D. C. 396. In Gallaudet 
v. Sykes, above, although the draft in question was ac¬ 
cepted in the District of Columbia, in concluding that the 
validity of the transaction must be determined by the law 
of New York where the draft was negotiated, the fact that 
the agreement preceding the acceptance and negotiation 
was had in New York, is emphasized. The analogy to the 
present case is obvious. In Lockwood v. Lindsey, above, 
the Court said, page 401, “The general principle (of conflict 
of laws) is that the lex loci contractus controls all matters 
relating to the execution, the nature, construction, and 
validity of the contract * * * ”. Subsequently, following 
Liverpool & Great Western Steam Co. v. Phoenix Insur¬ 
ance Co., 129 U. S. 397, 32 L. Ed. 788, the rule enunciated 
in Lockwood v. Lindsey, above, was somewhat amplified in 
Croissant v. Empire State Realty Co., 29 App. D. C. 538, 

4 See comment, Goodrich on Conflict of Laws, 2nd Ed., 1938, Chap. 7, Sec. 
107, page 273. 

s Beale, A Treatise on the Conflict of Laws, 1935, Vol. 2, Chap. 8, Sec. 
332.9, page 1105. 
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holding that contracts are to be governed as to their nature, 
validity, and interpretation by the law of the place where 
made, unless the contracting parties clearly appear to have 
some other place in view; and absent a stipulation in the 
contract as to the governing law, it was presumed that the 
parties intended to have contracted with reference to the 
law of the District, notwithstanding that New York was 
nominally made the place of payment, it appearing that the 
loan was arranged and papers executed here; further the 
place of payment of the note was considered a mere inci¬ 
dental and unimportant feature of the transaction, the note 
providing for payment in New York. Croissant v. Empire 
State Realty Co. has been followed as the law of this juris¬ 
diction since its rendition. See— 

Wash. Natl. Bldg, dc L. Asso. v. Pifer, 31 App. D. C. 

434; Fisk Rubber Co. v. Muller , 42 App. D. C. 49; 

Stern v. Drew , 52 App. D. C. 191, 285 Fed. 925. 

It is to be noted that although in Fisk Rubber Co. v. Muller, 
above, it was decided that the law of the place of perform- 
ance governed, it was upon the ground that all circum¬ 
stances clearly indicated that the parties had in view the 
law of the District of Columbia. 

An early case, Ritch v. Hyatt, 3 McA. (10 D. C.) 536, held 
that capacity to contract is governed by the domicile of the 
contracting party, and not by the law of the place of con¬ 
tracting, but the correctness of this view is questionable, 
particularly in the light of Fisk Rubber Co. v. Muller, 
above, in which the domicile is not considered in determin¬ 
ing capacity to contract. 

While these general principles show the bare outlines 
and tendencies, specific application to varying commercial 
transactions has developed separate principles. The rules 
concerning the application of conflict of laws to torts, insur¬ 
ance contracts, carrier contracts, and the like, can be of lit¬ 
tle relevancy here in the light of distinctive considerations. 
More specific is the application of conflict of laws to 
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usurious contracts. As stated by Professor Beale,® “the 
rule has become well settled in almost all jurisdictions, too 
well settled to be changed except by statute, that if a con¬ 
tract is made and to be performed in different states, and 
is usurious by the law of one of these places but not by that 
of the other, it is governed according to the presumed in¬ 
tention of the parties , by the law of the place which makes 
it valid”, (Italics supplied). 

Goodrich, in his work on conflict of laws 7 states the rule 
to be that “where there is an agreement in one state to 
pay money in another, and the rate of interest is usurious 
by the law of one state but not the other, the parties are 
permitted, in good faith, to choose the law to govern the 
obligation, and are presumed to have chosen the law that 
will sustain the contract”, (Italics supplied). 

While no controlling precedent is to be found in this 
Court, this rule is generally followed in other Federal 
courts; that is, the parties will be presumed to have in¬ 
tended to contract with reference to a law that would up¬ 
hold their contract rather than with reference to a law 
that would invalidate it either in whole or in part. 

In the early case of Miller v. Tiffcvny, 1 Wall. (68 U. S.) 
298, 17 L. Ed. 540, it was held that if the interest allowed 
by the law of the place of performance was higher than 
that permitted by the place of the contract, the parties may 
lawfully stipulate for the higher interest, and if the rate 
of interest be higher at the place of contract than at the 
place of performance, the parties may stipulate for the 
higher interest. To the same effect is Cromwell v. Sac 
County , 96 U. S. 51, 24 L. Ed. 681. 

This appears to be the basic rule in force—the intent of 
the parties, express or implied, determines the law that 
governs a contract with respect to its nature, validity, obli¬ 
gation and interpretation, Joffe v. Bond , 14 F. (2) 50; 

6 Beale, A Treatise on the Conflict of Laws, 1935, Vol. 2, Chap. 8, Sec. 
347.4, p. 1241. 

^ Handbook of the Conflict of Laws, Herbert F. Goodrich, 2nd. Ed., 1938, 
Chap. 7, Sec. 108, p. 285. 
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O’Toole v. Meysenburg, 251 Fed. 191, cert. d. 248 U. S. 583, 
63 L. Ed. 432. 

There being no express stipulation, it is apparent from 
this statement of the rule that one of the questions to be 
answered is whether the parties have in any way indicated 
their intention as to the law which is to govern their con¬ 
tract. Here details are not helpful. Appellant is a resi¬ 
dent of Maryland, appellee a Delaware corporation doing 
business in the District of Columbia; the situs of the prop¬ 
erty securing the loan is in the District of Columbia, and 
the contract was performed in the District. All of which, 
while perhaps indicia of intent, are not controlling, and by 
no means conclusive. Joffe v. Bond, above. 8 But the im¬ 
portant factor is that the contract was executed in Mary¬ 
land, and appellant, living in Maryland, and executing his 
contract there, and being chargeable at least with knowl¬ 
edge of the law of Maryland, and thus presumed to know 
that his contract wrould be valid in Maryland, could have 
had no other intent than that his contract was to be gov¬ 
erned by the law’ of that state. As to appellee, on the other 
hand, the circumstances indicate no intention on its part 
as to what law should control. The settlement, occurring 
at a title company in Washington, could just as readily 
have ocurred in Baltimore; it merely facilitated the com- 
j)letion of the transaction and convenienced the parties. 

We submit that the facts disclose a purpose to make a 

Marvland contract. The least that can be said is that from 
* 

a consideration of the bare facts, unaided by any pre¬ 
sumption, a doubt exists as to the intention of the parties. 

But the rule that the intention of the parties is control¬ 
ling is accompanied by a presumtion that the parties in¬ 
tended the contract to be governed by the law of the place 
in which the contract would be valid rather than by the 
law of the place where it would be invalid. This is the rule 
in usury cases. 

8 The action of the trial court in directing a verdict for appellee would 
seem to indicate that it viewed these circumstances as conclusive. 
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Seeman v. Philadelphia Warehouse Co., 274 U. S. 403, 

71 L. Ed. 1123; Miller v. Tiffany, above; Cromwell v. 
Sac County, above; Matthews v. Murchison, 17 Fed. 
760; Bond v. Farwell Co., 172 Fed. 58; Brierley v. 
Comm. Cr. Co., 43 F. (2) 724; Smith v. Western & 
Southern Ins. Co., 87 F. (2) 839. 

“Where the place of making is not the place of per¬ 
formance of the contract, and the contract is valid in 
one place and void in the other, the parties, in the 
absence of express declaration or controlling circum¬ 
stance to the contrary, will be presumed to have in- - 
tended the contract to be valid and to be governed by 
the laws of the place which validates it. They ‘cannot 
be presumed to have contemplated a law which would 
defeat their engagements.’ ” Joffe v. Bond, above. 

So also is the rule in the state courts: 

Robbins v. Pac. Eastern Corp., 8 Cal. 2d 241, 65 Pac. 

2d 42 ; Mueller v. Ober, 172 Minn. 349, 215 N. W. 781; 
Case Threshing Mach. Co. v. Tomlin, 174 Mo. App. 512, 
161 S. W. 286; Storing v. Natl. Surety Co., 56 N. D. 14, 
215 N. W. 875; Poole v. Perkins, 126 Va. 331, 18 S. E. 
240; McAllister v. Smith, 17 Ill. 328; Pcmcoast v. Trav¬ 
elers Ins. Co., 79 Ind. 172; Bigelow v. Burnham, 83 
Iowa 120, 49 N. W. 104; Brown v. Freelmd, 34 Miss. 
181; Coad v. Howe Cattle Co., 32 Nebr. 761, 49 N. W. 
757; Townsend v. Riley, 46 N. H. 300; TJ. S. Savings & 
Loan Co. v. Shain, 8 N. D. 136, 77 N. W. 1006; Midland 
Savings & Loan Co. v. Henderson, 47 Okla. 693, 150 
P. 868; Thornton v. Dean, 19 S. C. 583. 

The precedents are collected in a note to a discussion of 
this principle at page 1241, Sec. 347.4, Volume 2, Beale, 
Conflict of Laws, above. 

Varying reasons are given by the courts for adherence 
to this rule. Perhaps the best expression is that contained 
in Bigelow v. Burnham, 83 Iowa 120, 123, 49 N. W. 104, 
105, where the court said: 

“It will not do to presume that the parties entered 
into a contract which is void under the laws of New 
York, and that they intended that it should be subject 
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thereto. Such presumption could charge them with the 
folly or the fraud of entering, with their eyes open, 
into a void contract. Men are not presumed by the law 
to act in folly or dishonesty, but rather that they in¬ 
tended in good faith that their acts shall be valid, and 
what they purport to be * * ”; “It appears that the 
rule as to the law* of contracts, made in one state to be 
performed in another, is modified or softened when 
applied to contracts for interest, so that the intention 
of the parties are effectuated, as a concession to trade 
and commerce. * * *” 

So firmly embedded in our law is this principle that it 
has been said that if doubt exists as to what law governs, 
such doubt should be resolved in favor of validity. 
Pritchard v. Norton, 106 U. S. 124, 27 L. Ed. 104; Atchison 
T. & S. F. Ry. Co. v. Smith, 38 Okla. 157, 132 Pac. 494; 
Ryan <& Co. v. M. K. <& T. Ry. Co., 65 Tex. 13. 

Or, as it is sometimes put, if two reasonable construc¬ 
tions are possible, by one of which the contract will be legal 
and valid, w T hile by the other it will be usurious and unlaw¬ 
ful, the court will always adopt the former. 

U. S. Savings Co. v. Harris, 113 F. 27; 

Penziner v. West Amer. Fin. Co., 14 Pac. (2) 810; 

Coley v. Wolcott, 103 Cal. App. 140, 284 P. 241; 

Ward v. Cornett, 91 Va. 676, 22 S. E. 494. 

Aided by the presumption, which was not overcome by 
the appellee’s evidence, 0 it is submitted that the transac¬ 
tion is governed by the law of Maryland. 

At the very least, the trial court should have submitted 
the matter to the jury for its consideration. There were 
facts in dispute; Burman, witness for appellee, testified 
that certain preliminary discussions were had in Wash¬ 
ington (App. 41, 44) while Silberstein, for appellant, testi- 

9 Usury will not be presumed and the burden of proving it is upon appellee. 
Spain v. Hamilton’s Adm., 1 Wall (68 U. S.) 604, 17 L. Ed. 619; Buckingham 
v. McLean , 13 How. (54 U. S.) 151, 14 L. Ed. 90; In re Mansfield Steel Corp., 
30 F. (2) 832; Med. Arts Co. v. Southern Finance Co., 29 F. (2) 969; Phila. 
Warehouse Co. v. Sceman, 7 F. (2) 999, affd. 274 U. S. 403, 71 L. Ed. 1123. 
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fied that all negotiations were in Baltimore (App. 56). 
While certainly not decisive, it is a circumstance requiring 
determination of an issue of fact. Appellant contends that 
this single factual difference is not the only element requir¬ 
ing the consideration of the jury; the contract, being writ¬ 
ten, its interpretation was for the court, but its meaning 
and the intention of the parties, depending upon the sur¬ 
rounding circumstances, the question is one for the con¬ 
sideration of a jury. Cockle v. Flack , 93 U. S. 344, 23 L. Ed. 
949; Andrews v. Pond, 13 Peters (38 U. S.) 65,10 L. Ed. 61. 

2 . 

The usury laws of Maryland do not apply to corporations 
and a loan to a corporation carrying interest in excess of 
the statutory interest rate is valid. 

Under the law of Maryland, the contract is valid, for 
under that law, Maryland Code of 1939, Art. 23, Sec. 129 
(App. 15), the usury laws of Maryland are not applicable 
to corporations, the purpose of the statute being to leave 
lenders and corporate borrowers free to agree upon any 
rate of interest above the regular limit. 

Kinsey v. Drury, 146 Md. 227, 126 A. 125; 

Products Sales Co. v. Guaranty Co., 146 Md. 678,127 

A. 409; 

Penrose v. Canton Natl. Bank, 147 Md. 200, 127 A. 

852; 

Carozza v. Federal Finance Co., 149 Md. 223,131 Atl. 

332, 43 A. L. K, 1; 

Shriver v. Druid Realty Co., 149 Md. 385; 131 Atl. 

815; 

Union Trust Co. v. Harrisons’ Nurseries, 181 Md. 

291, 29 Atl. (2) 668. 

And where an applicant for a loan was told that it would 
be made if a corporation was formed to act as borrower, 
and the applicant accordingly formed a corporation to 
which was conveyed the property intended as security, and 
by which such property was mortgaged to secure the loan, 
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and then reconveyed, held that the statute (Art 23, Sec. 129) 
applied. 

Jenkins v. Moyse, 254 N. Y. 319, 172 N. E. 521, 74 
A. L. R. 205; 

Rabinowitz v. Eliasberg, 159 Md. 655,152 Atl. 437. 

Since the statute is a repeal of the usury laws so far as 
applicable to loans made to corporations, the statute is not 
merely a procedural rule, but validates the contract itself. 

Rosa v. Butterfield, 33 N. Y. 665; 

Curtis v. Leavitt, 15 N. Y. 9; 

Lane v. Watson, 51 N. J. L. 186; 

Frease v. Brownell, 35 N. J. L. 235; 

Lyon v. Ewings, 17 Wise. 61 

It establishes a rule of substantive law applicable in any 
jurisdiction where suit is brought on a contract to which the 
Maryland law applies. 

Junction R. R. Co. v. Bank of Ashland, 12 Wall. (79 
U. S.) 226, 20 L. Ed. 385; 

United Drivers Supply Co. v. Commercial Credit Co., 
289 Fed. 316. 


CONCLUSION. 

The transaction is governed by the law of the State of 
Maryland; under that law the transaction is valid and the 
judgment below, insofar as it pertains to the $19,000 note, 
should be reversed. 

Respectfully submitted, 

Irvin Goldstein, 

717 National Press Building, 
Washington 4, D. C. 


Attorney for Appellant. 
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STATUTES INVOLVED. 

Annotated Code of the Public General Laws of Maryland, 
1939, Art 23, Sec. 129: 

“No corporation shall hereafter interpose the de¬ 
fense of usury in any action at law or in equity.” 

Act of July 1, 1902, 32 Stat. 610, ch. 1352; Title 17, Sec. 1, 
District of Columbia Code, 1929; Title 28, Sec. 2701, Dis¬ 
trict of Columbia Code, 1940 : 

“The rate of interest in the District upon the loan 
or forbearance of any money, goods, or things in action, 
and the rate to be allowed in judgments and decrees, 
in the absence of express contract as to such rate of 
interest, shall be six dollars upon one hundred dollars 
for one year, and at that rate for a greater or less sum 
or for a longer or shorter time: Provided, That inter¬ 
est, when authorized by law, on judgments against the 
District of Columbia, shall be at the rate of not exceed¬ 
ing 4 per centum per annum.” 

Act of April 19, 1920, 41 Stat. 568, ch. 153; Title 17, Sec. 

2, District of Columbia Code, 1929; Title 28, Sec. 2702, Dis¬ 
trict of Columbia Code, 1940: 

“The parties to a bond, bill, promissory note, or 
other instrument of writing for the payment of money 
at any future time may contract therein for the pay¬ 
ment of interest on the principal amount thereof at any 
rate not exceeding eight per centum per annum.” 

Act of April 19, 1920, 41 Stat. 568, ch. 153; Title 17, Sec. 

3, District of Columbia Code, 1929; Title 28, Sec. 2703, Dis¬ 
trict of Columbia Code, 1940: 

“If any person or corporation shall contract in the 
District, verbally, to pay a greater rate of interest than 
six per centum per annum, or shall contract, in writ¬ 
ing, to pay a greater rate than eight per centum per 
annum, the creditor shall forfeit the whole of the inter¬ 
est so contracted to be received: Provided, That noth- 
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ing in tliis chapter contained shall be held to repeal or 
affect sections 26-601 to 26-611.” 

Act of March 3, 1901, 31 Stat. 1377, ch. 854, Sec. 1181; 
Title 17, Sec. 4, District of Columbia Code, 1929; Title 28, 
Sec. 2704, District of Columbia Code, 1940: 

“If any person or corporation in the District shall 
directly or indirectly take or receive any greater 
amount of interest than is herein declared to be law¬ 
ful, whether in advance or not, the person or corpora¬ 
tion paying the same shall be entitled to sue for and 
recover the amount of the unlawful interest so paid 
from the person or corporation receiving the same, pro¬ 
vided said suit be begun within one year from the date 
of such payment.” 
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I. 

PLEADINGS, DOCKET ENTRIES AND OTHER 
PAPERS DESIGNATED. 

5 Filed Jun 30 1943 

In the District Court of the United States 

For the District of Columbia 

Civil Action No. 17792 

Seven Corners Realty, Inc., a corporation, 
Woodward Building, 

Louis Burman, 2651 16th St., N. W., Washington, D. C., 
Eva Burman, 2651 16th St., N. W., Washington, D. C., 

Plaintiffs, 


v. 

Clarence M. Plitt, Baltimore, Md., Defendant. 

Ame'nded Complaint for Money Payable by the Defendant 
to the Plaintiffs Representing Usurious Interest 

1. The amount in controversy exceeds the sum of Three 
thousand dollars, ($3,000.00) exclusive of interest, protest 
fees and costs. 

2. On April 14, 1941, plaintiff, Seven Corners Realty, 
Inc., by its promissory note, payable to plaintiff Eva Bur¬ 
man, and by her endorsed to the defendant at his request, 
and thereupon delivered to the defendant in the District of 
Columbia, agreed to pay the sum of Nineteen thousand dol¬ 
lars ($19,000.00) one (1) year after date with interest 
thereon at six per (6%) per annum. 

3. On November 5, 1941, plaintiff Seven Corners Realty, 
Inc., by its promissory note payable to the order of the 
defendant and delivered to him in the District of Columbia 
on said date agreed to pay to the defendant on April 14, 
1942, the sum of Two thousand two hundred dollars 
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($2,200.00) with interest thereon at six per cent (6%) per 
annum. 

6 4. From December 1, 1941, to November 1, 1942, 

plaintiff Seven Corners Realty, Inc., paid to the de¬ 
fendant as a credit on the foregoing obligations, the sum 
of Four thousand eighty-one dollars and ninety-four cents 
($4,081.94). 

5. On or about November 17, 1942, plaintiff Seven Cor¬ 
ners Realty, Inc., paid the defendant the further sum of 
Nineteen thousand two hundred twenty-seven dollars and 
eighty-three cents ($19,227.83) in full payment of the obli¬ 
gations hereinbefore mentioned. 

6. Plaintiff Seven Corners Realty, Inc., says that it actu¬ 
ally received from the defendant in the District of Colum¬ 
bia, in consideration of the promissory notes hereinbefore 
mentioned, the sum of Fourteen thousand seven hundred- 
fifty dollars, ($14,750.00) and has repaid the sum of Four 
thousand eighty-one dollars and ninety-four cents ($4,- 
081.94) leaving a net balance actually retained by the plain¬ 
tiff Seven Corners Realty, Inc., of Ten thousand six 
hundred sixtv-nine dollars and six cents ($10,669.06). That 
the difference between the amount of Nineteen thousand 
two hundred twenty-seven dollars and eighty-three cents 
($19,227.83) as alleged in paragraph five (5) hereof, and 
the net balance of ten thousand six hundred sixty-nine dol¬ 
lars and six cents ($10,669.06), namely, the sum of Eight 
thousand five hundred fifty-nine dollars and seventy-seven 
cents, ($8,559.77), is unlawful interest exacted by the de¬ 
fendant from the plaintiff Seven Corners Realty, Inc., in 
the District of Columbia in violation of D. C. Code 1940 
Edition, Title 28, secs. 2701 and 2703, which last mentioned 
sum the plaintiffs claim. 

7. Plaintiffs Louis Burman and Eva Burman were, at 
the time of the transactions hereinbefore set forth, and now 
are, respectively, president and secretary of the plaintiff 
corporation Seven Corners Realty, Inc., and the holders 
and owners of all its authorized and outstanding capital 
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stock; as such stockholders, said plaintiffs Louis and 
7 Eva Burman, were entitled, upon dissolution, to all 
the assets of the corporation. The said corporation 
was organized and operated by the plaintiffs Louis and Eva 
Burman as a matter of convenience and for the purpose of 
restricting any possible losses to said corporation, and this 
purpose was made known to creditors who extended credit 
to the corporation. 

8. Plaintiffs say that when defendant acquired the 
promissory note from plaintiff Eva Burman, as alleged in 
paragraph two (2) hereof, said defendant had full knowl¬ 
edge of the transactions covering the execution and deliv¬ 
ery of said promissory note to plaintiff Eva Burman, and 
the purpose and intent thereof. 

Wherefore, plaintiffs demand judgment against the de¬ 
fendant in favor of all plaintiffs or either of them in the 
sum of Eight thousand five hundred fifty-nine dollars and 
seventy-seven cents ($8,559.77), with interest and costs. 

JACOB N. HALPER 
1511 K Street, N. W., 
Washington, D. C., 

Att’y for plaintiff 

Plaintiffs demand trial by jury. 

JACOB N. HALPER 

Let this amended complaint be filed. 

DAVID A. PINE 
Justice 

Mr. Halper states over telephone that defendant’s attor¬ 
ney has no objections to this being filed. 

VERNON E. GREAVES 
Clk. 
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8 Filed Sep 27 1943 
Answer to Amended Complaint 

First Defense 

The complaint fails to state a claim against defendant 
upon which relief can be granted. 

Second Defense 

Defendant denies each and every allegation in the com¬ 
plaint contained and says that he is not liable in the man¬ 
ner and form alleged. 

Third Defense 

The agreement upon which the complaint is based was 
contracted in the State of Maryland. 

Fourth Defense 

Defendant denies that on or about November 17, 1942, 
plaintiff paid to the defendant the sum of $19,227.83, or any 
sum whatsoever. 

Fifth Defense 

And for further answer to the complaint, defendant de¬ 
nies the allegations contained in paragraph two thereof 
and says that on or about April 14, 1941, defendant pur¬ 
chased the promissory note referred to in the open market 
from plaintiffs, Louis Burman and Eva Burman. And for 
further answer defendant admits the allegations of para¬ 
graph three of the complaint, but says that the sums repre¬ 
sented by the said promissory note therein referred 

9 to consisted of moneys advanced to plaintiff cor¬ 
poration and paid by defendant for plaintiff cor¬ 
poration and for the benefit of the plaintiff corporation and 
at its request, said moneys so advanced and paid by the 
defendant for plaintiff corporation being in the sum of 
$ 2210 . 00 . 

Defendant is without sufficient knowledge or information 
to form a belief as to the official capacities and stock-owner- 
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ship of plaintiffs, Louis Burman and Eva Burman, in plain¬ 
tiff corporation as set forth in paragraph seven of the 
amended complaint, and states that, on the facts as alleged, 
plaintiffs, Louis Burman and Eva Burman, are not entitled 
to the relief prayed. For answer to paragraph eight of 
the amended complaint, defendant says that he purchased 
the note referred to as stated herein and that he knew the 
note to be the note of plaintiff corporation; further defen¬ 
dant denies. 

Sixth Defense 

Defendant says that the agreement upon which the 
amended complaint is based was contracted in the State of 
Maryland, and that plaintiff corporation may not maintain 
an action for usurv. 

Wherefore, having fully answered, defendant prays that 
the amended complaint herein be dismissed. 

IRVIN GOLDSTEIN 
717 National Press Bldg. 
Washington, D. C. 

LOUIS M. SILBERSTEIN 
701 Hearst Tower Bldg. 
Baltimore, Maryland 
Attorneys for Defendant 

1 hereby certify that 1 have this 25 day of September, 
1943, mailed a copy of the foregoing answer to Jacob N. 
Halper, Esq., 1511 K Street, N. W., attorney for plaintiff. 

IRVIN GOLDSTEIN 
Plaintiff's Exhibit No. 1. 

10 Memorandum of the details of an offer from Louis 
Burman and Eva Burman, his wife, offering to sell, 
with recourse, certain securities to Clarence M. Plitt, exe¬ 
cuted at Baltimore, Maryland, this 12th day of April, 1941. 

1- Seven Corners Realty, Inc., a coporation duly organ¬ 
ized and existing under the Laws of the State of Delaware, 
with its principal office located in the District of Columbia 
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at #314 Woodward Building, Washington, D. C., is about 
to become the owner, in fee simple, of a certain tract of land 
situate at the Northwest corner of Georgia Avenue and 
Morton Street, Northwest, Washington, D. C., known as 
Nos. 3400 to 3410 Georgia Avenue, N. W., being Lots 1, 831, 
and 832 in Square 2894, in the District of Columbia, front¬ 
ing on Georgia Avenue one hundred (100) feet with a depth 
along Morton Street of one hundred fifty-six (156) feet. 

2- The improvements to be erected on said tract will con¬ 
sist of the following :- 

(a) - A parking lot at the corner of Georgia Avenue & 
Morton Street fronting forty-six (46) feet on Georgia 
Avenue with a depth along Morton Street of one hundred 
fifty-six (156) feet; and 

(b) - A one-story store building fronting fifty-four (54) 
feet on Georgia Avenue with a depth of one hundred forty- 
six (146) feet in accordance with plans and specifications 
therefor prepared by Edmund W. Dreyfuss, Architect of 
#1524 K. Street, N. W., Washington, D. C., which plans, 
designated as Architect’s File #4320, were originally 
drawn on August 7, 1940, revised on August 13, 1940, re¬ 
vised again on October 30,1940, and approved by The Great 
Atlantic & Pacific Tea Company on November 6, 1940, and 
subsequently approved by Tester-Gilles, Inc., a corpora¬ 
tion, under date of March 24, 1941, a copy of which plans 
and specifications, identified by the said Louis Burman, are 
attached or intended to be attached hereto and to be consid¬ 
ered a part of this Memorandum. 

3- The bona fide purchase price of the corner property 
portion of the aforesaid site is Thirty-one Thousand Dol¬ 
lars ($31,000.00); that of the property next adjoining the 
corner on Georgia Avenue is Eighty-seven Hundred Fifty 
Dollars ($8750.00), and the one next adjoining that on the 
north on Georgia Avenue is Forty-five Hundred Dollars 

$4500.00), thus making a bona fide total actual cost 
11 for purchase price and acquisition of the entire site 
100 feet by 156 feet amounting to the sum of Forty- 
four Thousand, Two Hundred Fifty Dollars ($44,250.00). 
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4- The Real Estate Mortgage & Guaranty Corporation of 
#1610 K. Street, N. W., Washington, D. C., is about to 
take a first mortgage trust construction loan on the afore¬ 
said tract of land in the principal sum of Fifty-five Thou¬ 
sand Dollars ($55,000.00), of which Thirty Thousand Dol¬ 
lars ($30,000.00) is to be disbursed at the settlement of the 
acquisition of the properties, as aforesaid, and the remain¬ 
der thereof, to wit, Twenty-five Thousand Dollars— 
($25,000.00) is to be turned over to the said Real Estate 
Mortgage & Guaranty Corporation in escrow as a trust 
fund for the construction of the one-story store building 
and parking lot, as hereinbefore referred to, which trust 
fund is to be advanced to the joint order of Seven Corners 
Realty, Inc., and Tester-Gilles, Inc., the general contractor, 
as the building progresses under the following schedule of 


payments: 

1. WTien the present buildings have been de¬ 
molished, the ground graded, footings 
poured and brickwork up scaffold high (five 

feet) . $ 3,500.00 

2. When the brickwork is completed. 3,000.00 

3. When the steel is in place and the roof on.. 6,000.00 

4. When the electric wiring is in, plumbing 
roughed in, floor poured, and the porcelain 

enamel front on . 4,500.00 

5. When the ceiling is on, electric wiring com¬ 
pleted, building entirely plastered. 3,000.00 


Sub-Total . $20,000.00 


Acceptance and Final Payment—Final payment shall be 
due when the building is fully completed according to plans 
and specifications and lot graded and surfaced. Before 
final payment is made, the Contractor shall submit evidence 
satisfactory to the Owner that all payrolls, material bills, 
and other indebtedness connected with the work have been 
paid, together with a full release of liens. 
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The final payment shall be in a sum sufficient to complete 
the full contract sum of Twenty-three Thousand Seven 
Hundred Fifty Dollars ($23,750.) plus the necessary sums, 
if any, advanced by the Contractor for all permits and for 
the plans, as provided in Article 6 hereof, and for any 
extra work or changes in work approved by Owner in writ¬ 
ing, as provided in Article 3 hereof, and any difference be¬ 
tween the same and the Twenty-five Thousand Dollars 
($25,000.00) loan to the Owner of this work, shall be de¬ 
ducted by the Owner from the last installment of Five 
Thousand Dollars ($5,000.). 

5- Seven Corners Realty, Inc., as Owner, has, or is about 
to, enter into a contract with Tester-Gilles, Inc., a corpora¬ 
tion, as Contractor, to furnish all of the materials and per¬ 
form all of the work with relation to the aforesaid store 
building by a contract between said Owner and said Con¬ 
tractor, a copy of which, identified by the signature of said 
Louis Burman, is, or is intended to be attached hereto and 

made a part of the Memorandum, the contract price 
12 therein being the sum of Twenty-three Thousand, 
Seven Hundred Fifty Dollars ($23,750.00) with cer¬ 
tain additions or deductions, all as set forth in the said 
contract. 

6- The said Contractor has arranged to deliver to said 
Owner a bond of completion by which it, as Principal, and 
Aetna Casualty & Surety Company, as Surety, will guaran¬ 
tee the completion of the said building and parking lot, the 
said bond being in the penalty of Twenty-three Thousand, 
Seven Hundred Fifty Dollars ($23,750.00), a copy of which 
bond, identified by the signature of said Louis Burman, is, 
or is intended to be, attached hereto and made a part of 
the Memorandum. 

7- Under date of November 22nd, 1940, a certain agree¬ 
ment of lease was executed between the proposed lessor 
therein and The Great Atlantic & Pacific Tea Company, a 
corporation, having its principal office and place of business 
at #420 Lexington Avenue, New York City, whereunder 
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the said tract of ground hereinbefore described and the 
building and parking lot to be erected thereon have been 
leased to the said The Great Atlantic & Pacific Tea Com¬ 
pany (hereinafter referred to as “A. & P.”) for a term of 
five (5) years commencing on the first day of the month 
following the date of the completion of the aforesaid build¬ 
ing, at the rental of Ten Thousand, Two Hundred Dollars 
($10,200.00) per year, payable in equal monthly install¬ 
ments of Eight Hundred Fifty Dollars ($850.00) during the 
said term, in advance, at the office of the lessor, or to any 
authorized and designated agent or assignee of the said 
lease. The said lease has been assigned to Seven Corners 
Realty, In<h, and an original copy thereof is, or is intended 
to be, attached hereto and made a part of this Memorandum. 

8- Seven Corners Realty, Inc., has obtained a commit¬ 
ment from the Union Central Life Insurance Company of 
Cincinnati agreeing to lend Sixty Thousand dollars ($60,- 
000.00) as a first mortgage trust on the aforesaid property 
after completion thereof and occupancy by the tenant on 
the following terms: 

Interest Rate—per annum 

Term—ten (10) years 

Payments Required—$500.00 per month beginning one 
month after the execution of the aforesaid mortgage, said 
sum covering both the interest and principal payments 
under the said mortgage 

Additional Security—An assignment of the rents 
13 under the A. & P. lease aforesaid to be furnished to 
said life insurance company, on said company’s 
form, but enforceable only in the event of default in any 
of the terms or conditions of the said first mortgage trust. 
A photostatic copy of the said final commitment agreement 
of the said Union Central Life Insurance Company is, or is 
intended to be, attached hereto and made a part of this 
Memorandum. 

9- The said Louis Burman and/or Eva Burman, his wife, 
are about to become the holders of a certain second mort- 
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gage trust note, which is intended to be delivered and exe¬ 
cuted simultaneously with the acquisition of the legal title 
to the aforesaid tract of land by Seven Corners Realty, 
Inc., said note being secured by a second mortgage deed of 
trust from Seven Corners Realty, Inc., to the trustees 
therein, securing the note of the following tenor and terms: 

(a) —Amount . $19,000.00; 

(b) —Interest Rate—6% per annum; 

(c) —Term—One (1) year. 

The original payee of said note is to be Rose Catzva, which 
note is to be endorsed by said Rose Catzva, without re¬ 
course, to the said Louis Burman and Eva Burman, his 
wife. 

10- The said Louis Burman is, or is about to become, the 
holder of a mortgage trust note from Burman Properties, 
Inc., to him in the principal sum of Five Thousand Dollars 
($5,000.00) at six percent (6%) per annum, payable one 
(1) year after its date and secured by a mortgage deed of 
trust covering a certain parcel of ground located in Wash¬ 
ington, D. C. fronting on the South Side of Benning Road 
one hundred ninety-six (196) feet situated one hundred 
(100) feet east of the southeast corner of Benning Road & 
Minnesota Avenue, the said lot being of irregular dimen¬ 
sions fronting, as aforesaid, one hundred ninety-six feet, 
with its westernmost depth being sixtv-five (65) feet, with 
its hypotenuse running diagonally across the southeastern- 
most rear thereof for a distance of about two hundred five 
(205) feet, being approximately triangular in shape, and 
containing approximately sixty-four hundred twenty-eight 
(6428) square feet, the said lot being a portion of Parcel 
175/118. The said lot is also subject to a first mortgage 
deed of trust made to secure the sum of Twenty-five Hun¬ 
dred Dollars ($2500.00), with interest at the rate of six 
percent (6%) per annum, the said note being now held by 
McLachlen Banking Corporation, the extended maturity 
date thereof being now October 1941, and being sub- 
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14 ject to extension at will by said mortgagor, the said 
lot is also subject to the lien of a judgment held by 
one Louis Ottenberg in the principal sum of One Thousand 
Dollars ($1,000.00). The said lot may also be subject to 
the lien of a certain judgment held by one Morris Platshon 
in the principal sum of Nine Hundred Ninety-seven Dol¬ 
lars—($997.00). 

11- In connection with the aforesaid mortgage to Rose 
Catzva, and as additional security therefor, the said Rose 
Catzva has agreed with Seven Corners Realty, Inc., that 
an assignment of the A. & P. lease is to be executed by 
Corners Realty, Inc., as lessor, in favor of the holder of the 
aforesaid Nineteen Thousand Dollars ($19,000.00) note, to 
the end and intent that the said Seven Corners Realty, Inc., 
will agree therein to pay the entire rental when and as re¬ 
ceived by it from the A. & P. to the holder of the said Nine¬ 
teen Thousand Dollars ($19,000.00) note, except that pay¬ 
ments from the said rental covering the requisite amortiza¬ 
tion and interest payment to the Union Central Life Insur¬ 
ance Company of Cincinnati, or other first mortgagee, may 
be made without the same constituting a default in the said 
assignment, as well as the payment of taxes and insurance 
on the aforesaid A. & P. building and tract. 

12- The said Louis Burman and Eva Burman, his wife, 
hereby offer to sell to the said Clarence M. Plitt the afore¬ 
said second mortgage trust note of Nineteen Thousand Dol¬ 
lars ($19,000.), together with the securities appurtenant 
thereto, as set forth in detail in this Memorandum, and 
hereby jontly and severally agree that the payment of the 
said note at or before its maturity will be guaranteed un¬ 
conditionally by them as fully and to the same extent as 
though they were originally co-makers thereof, which guar¬ 
anty shall be further secured by the pledge as additional 
collateral of the Five Thousand Dollars ($5,000.) trust note 
on the lot located at Benning Road & Minnesota Avenue 
hereinbefore referred to in Paragraph 10 of this Memo¬ 
randum. 
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13- The aforesaid collateral of the Benning Road second 
trust shall be subject to release at any time during the term 
of the Nineteen Thousand Dollars ($19,000.) trust note 
upon payment by the said Burman to the said Plitt of the 
face amount of the said Five Thousand Dollars ($5,000) 
trust note, together with an adjustment of interest on the 
Nineteen Thousand Dollars—($19,000) note to the date of 

such collateral release, each of said payments to be 
15 credited as a payment in reduction of the amount 

due by Burman on account of his guaranty of the 
aforesaid Nineteen Thousand Dollars ($19,000) trust note; 
such payment to be recorded on the said $19000.00 note. 

14- In addition to the unconditional guaranty by the Ber¬ 
mans, as aforesaid, of the Nineteen Thousand Dollars 
($19,000) trust note, the said Bermans agree to cause the 
District Title Insurance Company, The Lawyers Title In¬ 
surance Company and the Washington Title Insurance 
Company, of Washington, D. C., to issue its title certificate 
evidencing the fact that the Nineteen Thousand Dollars 
($19,000) trust note aforesaid is secured by a second mort¬ 
gage subject only to the prior encumbrance of the first 
mortgage trust of Fifty-five Thousand Dollars ($55,000.) 
to The Real Estate Mortgage & Guaranty Corporation, as 
hereinbefore referred to, which certificate of title is to be 
furnished and obtained free of expense to the said Clarence 
M. Plitt. In addition thereto, the said Burman agrees to 
cause the aforesaid title insurance companies to issue a cer¬ 
tificate of title evidencing the condition of the title of the 
lot at Benning Road & Minnesota Avenue as being in con¬ 
formity with the statement of condition of title contained 
in Paragraph 10 hereof. 

15- It is understood that in the event the said Plitt ac¬ 
cepts the offer as contained in this Memorandum and pur¬ 
chases the Nineteen Thousand Dollars ($19,000.) trust note 
from the Burmans, as aforesaid, that the said Plitt will be 
at any time before default hereunder waive the priority of 
the lien of the Nineteen Thousand Dollars ($19,000.) trust, 
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as aforesaid, in favor of the proposed new first mortgage 
trust in an amount not exceeding Sixty Thousand Dollars 
($60,000.), as referred to in detail in Paragraph S hereof, 
with the further understanding that in the event the Union 
Central Life Insurance Company does not consummate its 
Sixty Thousand Dollars ($60,000.) mortgage commitment, 
as therein referred to, that such waiver will be in favor of 
any other first mortgage with terms no more burdensome 
in amount or conditions than those set forth in Paragraph 

5 hereof, provided that such waiver shall be executed simul¬ 
taneously with the release of the Fifty-five Thousand Dol¬ 
lars ($55,000.) mortgage held by The Real Estate Mortgage 

6 Guaranty Corporation; and provided, further, that there 
shall be paid to Clarence M. Plitt in reduction of his Nine¬ 
teen Thousand Dollars ($19,000) mortgage trust note, the 
entire surplus remaining out of the proceeds of the afore¬ 
said new Sixty Thousand Dollars—($60,000) mort- 

16 gage after the payment of the amount due to The 
Real Estate Mortgage Guaranty Corporation for the 
unpaid balance of the principal and interest on its first 
mortgage, as well as all proper expenses in connection with 
such refinancing; such payment to be recorded on the 
$19,000.00 note. 

16- The said Louis Burman and wife hereby offer to sell 
the aforesaid Nineteen Thousand Dollars ($19,000.) trust 
note upon the terms and conditions herein set forth to the 
said Clarence M. Plitt for the sum of Fifteen Thousand 
Dollars ($15,000.). The said Clarence M. Plitt, by his ac¬ 
ceptance of the aforesaid proposal noted hereon, agrees to 
make such purchase and to deposit with the said title insur¬ 
ance companies in Washington, D. C., on Monday, April 
14th, 1941, before 3:00 P.M., the sum of Fifteen Thousand 
Dollars—($15,000.) in United States currency or certified 
check, for the purpose of the acquisition of the said trust 
note and securities, as aforesaid. 

17- The said Clarence M. Plitt agrees that in the event 
of payment to him of the aforesaid Nineteen Thousand 
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Dollars ($19,000.) trust note on or before Tuesday, Octo¬ 
ber 14th, 1941, at 3:00 o’clock P.M., in United States cur¬ 
rency or certified check, that he will allow to the said Bur- 
mans a credit in the sum of Fifteen Hundred Dollars 
($1500.00) on account of the then balance due thereunder, 
which credit of $1500.00 may be used in part payment of 
the said balance. 

18- The said Burmans agree to pay to Louis M. Silber- 
stein, the attorney for the said Clarence M. Plitt the sum 
of Five Hundred Dollars ($500.00) as a fee for the prepara¬ 
tion of this Memorandum, which payment has been evi¬ 
denced by the deposit with the said Louis M. Silberstein of 
Burmans check to the order of the said Louis M. Silber¬ 
stein in said sum of Five Hundred Dollars—($500.), which 
sum of Five Hundred Dollars ($500.) shall be deemed fully 
earned and immediately due and payable upon the deposit 
with the said title companies of the said sum of said Fifteen 
Thousand Dollars ($15,000.) by the said Plitt. It is con¬ 
templated that the aforesaid sum of Five Hundred Dollars 
($500.00) in payment of the aforesaid attorney’s fee to 
Silberstein will be deducted from the deposit made by Plitt 
with the title insurance companies, and will be disbursed 
by said title companies to the said Silberstein in the closing 
and distribution of the funds in connection with this settle¬ 
ment, and in the event the said settlement is not so con¬ 
summated on or before May 1st, 1941, then the said 

17 Silberstein is authorized and directed to use the 
check hereinbefore referred to as deposited with him 
by Burman in payment of his fee, as aforesaid. 

19- In the event of such failure of consummation of the 
said settlement on or before May 1st, 1941, the title insur¬ 
ance companies aforesaid are to return the said sum of 
Fifteen Thousand Dollars ($15,000.) to the said Louis M. 
Silberstein, as attorney for the said Clarence M. Plitt, and 
no further liability to either of the parties to this trans¬ 
action shall accrue, with the exception of the use of the said 
Five Hundred Dollars ($500.) by the said Silberstein. 


16 


20. The said Burmans, as a part of their obligation here¬ 
under, agree to cause Seven Corners Realty, Inc., to execute 
an assignment to the said Clarence M. Plitt of all of its 
right, title and interest in and to the following for the pur¬ 
pose of additional security to the said Clarence M. Plitt as 
the holder cf the aforesaid Nineteen Thousand Dollars 
($19,000.) trust note:- 

(a) - The contract hereinbefore referred to with Tester- 
Gilles, Inc., to the end and intent that the said Clarence M. 
Plitt may succeed to the rights of the owner thereunder for 
the purpose of the completion of the aforesaid building by 
the contractor and the protection of the security under the 
aforesaid trust note; 

(b) - The surety bond guaranteeing completion of the 
aforesaid building to the end and intent that the said Clar¬ 
ence M. Plitt may succeed to the rights of the owner there¬ 
under for the purpose of the completion of the aforesaid 
building by the contractor and the protection of the secur¬ 
ity under the aforesaid trust note; 

(c) - The building fund of Twenty-five Thousand Dollars 
($25,000.) deposited in escrow with The Real Estate Mort¬ 
gage & Guaranty Corporation to the end and intent that 
the said Clarence M. Plitt may succeed to the rights of the 
owner thereunder for the purpose of the completion of the 
aforsaid building by the contractor and the protection of 
the security under the aforesaid trust note; 

(d) The assignment of the A. & P. lease hereinbefore re¬ 
ferred to to the end and intent that the said Clarence M. 
Plitt may succeed to the rights to the owner thereunder for 

the purpose of the completion of the aforesaid build- 
18 ing by the contractor and the protection of the se¬ 
curities under the aforesaid trust note. 

21- The said Burman agrees to personally follow the 
progress of construction under the aforesaid building con¬ 
tract under which Tester-Gilles, Inc., is the contractor, and 
to report promptly, in writing, to the said Clarence M. 
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Plitt, or his attorney aforesaid, any substantial cessation 
of the progress of the said work for the purpose of enabling 
the said Plitt to take the necessary steps to assist the Seven 
Corners Realty, Inc., and/or the said Burman in assuring 
the diligent and continuous progress of the performance of 
its contract by the said Tester-Gilles, Inc. 

(22) - The failure to complete the building for the A. & 
P., as hereinbefore described, within the time specified in 
the lease aforesaid, unless said time is extended by the 
lessee in writing, the original of which is to be delivered 
to the said Clarence M. Plitt, shall constitute a default or 
maturity of the aforesaid Nineteen Thousand Dollars 
($19,000.00) trust note regardless of any other maturity 
mentioned therein. 

(23) - In the event a default is declared in the Real Es¬ 
tate Mortgage Guaranty Corporation first mortgage con¬ 
struction loan, or a default is declared in any subsequent 
first mortgage trust covering the said property, the same 
shall constitute a default in the Nineteen Thousand Dollars 
($19,000.) trust note, which Nineteen Thousand Dollar 
trust note shall immediately become due and payable re¬ 
gardless of any other maturity date of the said Ninteeen 
Thousand Dollar trust note mentioned herein. 

(24) - The said Burman agrees that at any time upon de¬ 
mand of the said Clarence M. Plitt, or his attorney as afore¬ 
said, he will exhibit to the said Clarence M. Plitt satisfac¬ 
tory written evidence of full compliance with the terms and 
conditions of any first mortgage trust on the aforesaid 
A. & P. property. 

(28)- The said Burmans hereby warrant that all of the 
terms and conditions as set forth in the foregoing offer are 
true and bona fide as therein set forth, and the said Clar¬ 
ence M. Plitt, by his signature appended at the foot hereof, 
accepts the offer of the said Burmans on the terms and con¬ 
ditions as therein set forth. 
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As Witness the hands and seals of the said Louis 
19 Burman and Eva Burman, his wife, the day and your 
first above written. 

LOUIS BURMAN (Seal) 

EVA BURMAN (Seal) 

Witness: 

JOSEPH A. BERKOW 
Accepted: 

CLARENCE M. PLITT 

Seven Corners Realty, Inc. a Delavrare corporation, 
hereby executes the foregoing memorandum for the pur¬ 
pose of evidencing its agreement to, and its execution 
hereby, of all the covenants and conditions provided therein 
to be performed by it in connection therewith. 

SEVEN CORNERS REALTY, INC. 
By LOUIS BURMAN 

President and Treasurer 

Attest: 

EVA BURMAN, 

Secretary 
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37 Plaintiff’s Ex. No. 6. 

Copy 

April 24, 1941 

The District Title Insurance Company 
The Lawyers’ Title Insurance Company 
The Washington Title Insurance Company 
1413 Eye Street, N. W. 

Washington, D. C. 

Gentlemen :- 

As attorney for Clarence M. Plitt, of Baltimore, Mary¬ 
land, I hand you herewith certified check of even date 
drawn by Clarence M. Plitt on Union Trust Company of 
Maryland and payable to the order of L. M. Silberstein in 
the sum of Fifteen Thousand Dollars ($15,000.00), said 
check being certified by said Union Trust Company of 
Maryland, a Baltimore Bank, and endorsed by me spe¬ 
cially to your order. 

You are authorized to use the said check when you have, 
for my account as attorney for Clarence M. Plitt, the fol¬ 
lowing : 

1—A promissory note in the principal sum of $19,000.00 
dated April 14, 1941 payable on or before one year after 
date with interest thereon at the rate of 6% per annum on 
unpaid balances of principal, the said note being executed 
by Seven Corners Realty, Inc., a corporation organized and 
existing under the laws of the State of Delaware, the said 
note being executed in favor of Eva Burman being for de¬ 
ferred purchase money, said note thereupon to be guaran¬ 
teed by Louis Burman and Eva Burman as follows: 

“For value received, we hereby jointly and severally 
guarantee the payment of the principal and interest of the 
of the within note when and as the same shall become due 
and payable hereby expressly waiving demand, notice and 
protest and notice of the acceptance of this guarantee,” 
and endorsed to the order of my client, Clarence M. Plitt. 
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2- The aforesaid note is to be secured by deed of trust in 
favor of trustees in your organization, Mary E. Bell and 
Vernon G. Owen, said deed of trust to be secured by a cer¬ 
tain tract of land situated at the northwest corner of 
Georgia Avenue and Morton Street, Washington, D. C., the 
improvements thereon being #3400 to 3410 Georgia 
Avenue, N. W., being Lots 1, 831 and 832 in Square 2894 in 
the District of Columbia. Said deed of trust is to be a 
second trust subject only to a prior deed of trust in favor 
of The Real Estate Mortgage & Guaranty Corporation in 
the principal sum of $35,000.00, said trust maturing in a 
period of not less than 6 months from this date. 

38 3- You are to furnish me at no expense to my cli¬ 

ent your certificate of title certifying the title of the 
said property and that the $19,000.00 trust as aforesaid is 
subject only to the prior encumbrance as aforesaid accord¬ 
ing to the records. 

4- In addition thereto and as collateral security for the 
repayment of the said $19,000.00 trust note to be held by 
my client as aforesaid, you are to deliver to me, on behalf 
of my client as aforesaid, a $5,000.00 trust note secured by 
a deed of trust covering a certain parcel of ground located 
in Washington, D. C., being part of a tract of land called 
Beall’s Adventure, formerly known for purposes of assess¬ 
ment and taxation as Parcel 175/118 now known as Parcel 
175/134, being the same parcel of ground described in a 
deed of trust dated June 21, 1940 and recorded June 22, 
1940 from Burman Properties, Inc., a Delaware corpora¬ 
tion, to E. Spencer Fitzgerals and Vernon G. Owen, said 
trust being made to secure Clarence M. Plitt, $6,250.00, one 
note dated June 21, 1940, as referred to in greated detail 
in your case No. 270051-A, said lot being the vicinity of 
Benning Road and Minnesota Ave., said lot being subject 
to the following: 

(a)- A first mortgage to secure McLachlen Banking Cor¬ 
poration in the sum of $2500.00 on its note, bearing interest 
at 5% per annum; 
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(b) - The lien of a judgment held by one Louis Ottenberg 
in the principal sum of $1,000.00 against said lot. 

(c) - The lien of a certain judgment held by one Morris 
Platshon in the principal sum of $997.00. 

The said $5,000.00 collateral trust note is to be endorsed 
to my client, Clarence M. Plitt, by said Louis Burman and 
Eva Burman, his wife, with the same type of endorsement 
hereinbefore referred to on the $19,000.00 mortgage note, 
and is to be payable on or before one year after April 14, 
1941, and is to have the following provision on same: 

This note is given as additional security for the debt rep¬ 
resented by a $19,000.00 note made by Seven Corners 
Realty, Inc., payable to the order of Eva Burman, secured 
on Lot 1 and parts of Lots 32 taxed as Lots 831 and 832 in 
Block 10, Mt. Pleasant and Pleasant Plains, by a deed of 
trust dated April 14,1941 and intended to be recorded 
among the Land Records of the District of Columbia, and 
it is agreed that any payment on account of this note shall 
be recorded on said $19,000.00 note and this note may be 
released at any time upon the payment of $5,000.00 princi¬ 
pal amount on account of said $19,000.00 indebtedness, to¬ 
gether with an adjustment of interest at the rate of 6% per 
annum on the $19,000.00 note to the date of such payment. 

5- You are also to furnish, without expense to my client, 
a mortgagee’s certificate of title covering the property se¬ 
cured by the $5,000.00 trust note showing its condition of 
title to be as hereinbefore set out. 

39 6- You are also to deliver to me on behalf of my 

client as aforesaid an assignment from Seven Cor¬ 
ners Realty, Inc., to my client of a certain lease dated 
November 22, 1940, wherein the Great Atlantic & Pacific 
Tea Company is the lessee, assigning to my client, as as¬ 
signee all the payment to become due under the said lease 
by the Great Atlantic & Pacific Tea Company. 

7- You are also to deliver to me, on behalf of my client 
as aforesaid the following: 

(a) A fully executed copy or photostatic copy of the 
agreement between Real Estate Mortgage & Guaranty 
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Corp. and Seven Corners Realty, Inc., as showing a $25,- 
000.00 fund for disbursement for the erection of a one- 
story store building and parking lot on the tract secured by 
the aforesaid $19,000.00 note. 

(b) A fully executed copy or photostatic copy of the con¬ 
tract between Tester-Gillies, Inc., as contractor, and Seven 
Corners Realty, Inc., as owner, relating to the erection of 
the aforesaid one-story store building and parking lot for 
the base price of $23,750.00 in accordance with the plans 
and specifications for the said building as prepared by 
architect, Edmund W. Dreyfuss on August 7, 1940, revised 
on August 13, 1940, revised again on October 30, 1940, ap¬ 
proved by the Great Atlantic & Pacific Tea Co. on Novem¬ 
ber 6, 1940 and subsequently approved by Tester-Gillies, 
Inc., contractor as aforesaid. 

(c) The original Owners’ Protective Bond of Comple¬ 
tion to be issued by Aetna Casualty & Surety Co. in the 
amount of $23,750.00 in favor of Seven Corners Realty, 
Inc., in connection with the aforesaid building contract; 
unless said original bond is required to be held by the Real 
Estate Mortgage & Guaranty Corp., in which event a photo¬ 
static copy there of will suffice. 

(d) A photostatic copy of the revised mortgage com¬ 
mitment dated March 28,1941 from the Union Central Life 
Insurance Co. relating to a $60,000.00 mortgage on the 
aforesaid tract. 

(e) The assignment in blank of all the outstanding capi¬ 
tal stock of Seven Corners Realty, Inc. to be held by the 
undersigned, Louis M. Silberstein, in trust and as trustee 
for the purpose of carrying out,—if and when it should be¬ 
come necessary;—the provisions of paragraph 20 of a cer¬ 
tain instrument entitled “Memorandum of the details of 
an offer from Louis Burman and Eva Burman, his wife, 
offering to sell with recourse certain security to Clarence 
M. Plitt executed at Baltimore, Maryland this 12th day of 
1941.” 
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40 A copy of this letter of instructions signed by the 
undersigned, Louis M. Silberstein, has been deliv¬ 
ered to each of the following: Louis Burman and Clarence 
M. Plitt, and to the extent of any confliction btween these 
instructions and said memorandum dated April 12, 1941 
shall be considered an amendment thereof; said memoran¬ 
dum being further amended hereby by the addition of the 
following sentence at the end of paragraph 11 thereof: 

Notification to the said Lesse, The Great Atlantic & 
Pacific Tea Company by the said Clarence M. Plitt shall 
not be made until the occurrence of such default in said 
assignment. 

In the event of the consummation of this transaction by 
your compliance with the instructions contained herein, you 
are authorized to deliver the net proceeds of said check of 
$15,000.00, after deducting your charges, and a fee to me of 
$500.00, at the direction of Seven Corners Realty, Inc., and 
Louis Burman and Eva Burman, his wife, provided how¬ 
ever, that in the event the transaction as aforesaid, is not 
fully consummated on or before May 1st, 1941, you are to 
return the said sum of $15,000.00 to me on behalf of my 
clients, as aforesaid, free of any and all charges and ex¬ 
penses and without any deduction from the said amount of 
mv fee or anv other charges. 

In preparing the aforesaid $19,000.00 deed of trust you 
are authorized to insert a clause therein providing for a 
waiver of priority of same in favor of a new $60,000.00 first 
trust, such provision to be drafted by you to comply with 
paragraph 15 of the memorandum dated April 12, 1941 
hereinbefore referred to. 

(s) LOUIS M. SILBERSTEIN 
Attorney for Clarence M. Plitt 

m • * * • • • * • * * 
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47 Plaintiff's Ex. 10 

Louis M. Silberstein 
Emanuel Gorfine 

Law Offices of 
Silberstein & Gorfine 
701 Hearst Tower Bldg. 

Baltimore, Md. 

November 18, 1942 

The District Title Insurance Company 
1413 Eye Street, N. W. 

Washington, D. C. 

Attention: Miss Mary E. Bell, 

Insurance Department 

Dear Miss Bell: 

This is to acknowledge receipt of your letter of Novem¬ 
ber 17th notifying me that unless I hear otherwise from 
you in the meantime that you will be in a position to de¬ 
liver to Mr. Plitt your company’s check for his notes in the 
Burman-Brill case on Thursday, November 19,1942 at 3:00 
P. M. You further state that Mr. Halper has advised you 
that it is necessary that I also surrender certain collateral 
securities which I have, at that time. 

Mr. Plitt expects to be unable to be present in person 
tomorrow to make the actual physical exchange of the notes 
and securities for your company’s certified check, but I 
shall be at your offices at the appointed hour in person on 
his behalf. You will therefore please issue your company’s 
certified check for this purpose to my order as attorney, 
this change in the instructions contained in your copy of 
my letter of November 12th, 1942 to Sefton Darr, Esq., 
being hereby authorized by Mr. Clarence M. Plitt by his 
signature in approval thereof at the foot of this letter, his 
signature hereto also serving as his authority to me to exe- 


Telephones 
Plaza 4646-4647 
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cute any cancellation of the notes and securities to be re¬ 
leased or surrendered in this transaction. 

Since, under present traveling conditions, it will be nec¬ 
essary for me to leave my office on Thursday no later than 
noon to meet you at your office by 3:00 P. M., I shall appre¬ 
ciate your telephoning me before that time in the event of 
any change in this schedule. 

Very truly yours, 

LOUIS M. SILBERSTEIN 

Approved: 

CLARENCE M. PLITT 

LMS 

MC 

• •#••••#•• 

252 Verdict and Judgment for Plaintiff 

In the District Court of the United States for the 
District of Columbia 

Civil No. 17,792. 

Seven Corners Realty, Inc., a corporation, Plaintiff, 

v. 

Clarence M. Plitt, Defendant. 


Verdict and Judgment 


This cause having come on for hearing on the 5th day of 
June, 1944, before the Court and a jury of good and lawful 
persons of this district, to wit: 


Morris H. Barlow 
Nellie Dodson 
Helen C. Dowling 
Alda P. Lum 
Sadie J. Celler 
Elmer S. Kyler 


Henry Bers 
Alfred C. H. Abel 
Elsie B. Herbert 
William R. Diuguid 
Paul Backer 
Frank T. Jordon 
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who, after having been duly sworn to well and truly try 
the issues between Seven Corners Realty, Inc., a corpora¬ 
tion, plaintiff and Clarence M. Plitt, defendant, and after 
this cause is heard and given to the jury in charge, they 
upon their oath say this 6th day of June, 1944, that 
they find the issues aforesaid in favor of the plaintiff and 
that the money payable to it by the defendant by reason 
of the premises is the sum of $5,648.24 on the transaction 
involving the $19,000 note, by direction of the Court, and 
$2,210 on the transaction involving the $2210 note. 

Wherefore, it is adjudged that said plaintiff recover of 
the said defendant the sum of $5648.24 on the transaction 
involving the $19,000 note and $2,210 on the transaction 
involving the $2210 note, together with costs. 

CHARLES E. STEWART, Clerk, 
By R. PAGE BELEW 
Deputy Clerk. 

By direction of 

Justice JENNINGS BAILEY. 

OK JACOB N HALPER, 

OK IRVIN GOLDSTEIN 
A tty for Plaintiff 


n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

DESIGNATED. 

62 The Court: Members of the Jury: It appears 
from the opening statement of counsel for the plain¬ 
tiff that the moneys which were paid to the defendant, 
which the plaintiffs claim were usurious, were paid by the 
corporate plaintiff, the Seven Corners Realty, Inc., and not 
by Louis Burman or Eva Burman, the individual plaintiffs, 
their only interest being that of stockholders in the cor¬ 
poration. So, therefore, as to Louis Burman and Eva Bur- 
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man, you will return a verdict in favor of the defendant. 
That leaves the suit in the name of Seven Corners Realty, 
Inc., against Clarence M. Plitt. Mr. Clerk, will you 
63 take that verdict? 

The Clerk: As directed by the Court, you will 
return a verdict— 

The Court: —in favor of the defendant, Clarence M. 
Plitt, against Louis Burman and Eva Burman. 

The Clerk: And this is your verdict, so say you one and 
all. 

*••*•••##• 

72 Louis Burman 

Direct Examination 
By Mr. Halper: 

Q. State your full name. A. Louis Burman. 

Q. Where do you reside, Mr. Burman? A. In Washing¬ 
ton, D. C.; 2651 16th Street. 

Q. What is your business? A. Real estate builder. 

Q. What is your connection with Seven Corners Realty 
Company? A. Seven Corners Realty Company was a cor¬ 
poration that I organized and that owned and created a 
piece of real estate and did some business at the corner of 
Georgia and Morton. 

Q. WTiat is your connection with Seven Corners Realty? 
A. I am the President. 

Q. Who is the Vice President? A. Mrs. Burman, I be¬ 
lieve. 

Q. And who is the Secretary? A. Mrs. Burman. 

Q. As a matter of fact, was not your son the Vice 

73 President? A. That’s right. Paul Burman was Vice 
President and Mrs. Burman was Secretary. 

Q. And he is away? A. That’s right. He is in the Army. 
Q. In 1941 was the corporation organized? Was it in 
existence? A. Yes, sir. 

Q. In what state was it incorporated? A. April 12th. 
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Mr. Lichtenberg: What state? 

The Witness: 1941. 

Q. April 12, 1941; under the laws of what state? A. 
Delaware. 

Q. Now’ then, in 1941 did the corporation own any prop¬ 
erty? A. No, sir. 

Q. Did the corporation propose to acquire some prop¬ 
erty? A. Yes, sir. 

Q. Where? A. At the northwest corner of Georgia Ave¬ 
nue and Morton. 

Q. What did the property consist of at that time, before 
it acquired it? A. A lot of individual buildings, houses and 
so forth—small houses. 

74 Q. What did the corporation propose to do? A. 
Buy the property and lease it to the A. & P. for a 

term of five years at a stipulated rental of $S50 a month. 

Q. Now* then, you proposed to demolish the old buildings? 
A. Yes, sir. 

Q. And to erect a new’ building? A. Yes, sir. 

Q. Had the corporation made arrangements to do that? 
A. Yes. 

Q. And had they made arrangements with a construction 
corporation? A. Yes. 

Q. When did you first make contact with Mr. Plitt, the 
defendant? A. I don’t exactly remember the date, but it 
w’as some time around April I ’phoned him in Baltimore. 

Q. Did you ’phone from the District of Columbia? A. 
From my office here in Washington. 

Q. To wrhom did you speak? A. I spoke to Mr. Silber- 
stein. 

Q. Did Mr. Silberstein, during the conversation, indicate 
to you w r hat his connection w*as with Mr. Plitt? A. He 
merely said that the money could be arranged for, that I 
should come ov«r to Baltimore because they could not get 
to Washington until some time the latter part of the 

75 following week. The building and the first mortgage 
money had already been arranged wfith the Real Es¬ 
tate Mortgage & Guaranty Company. 
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Q. Just answer the questions. A. Yes, sir. 

Q. He suggested he could not come here and he wanted 
you to come there? A. That is right. 

Q. Did he indicate that he represented Mr. Plitt? A. 
We all knew he had Mr. Plitt’s money available. Whether 
he represented him or was a partner we don’t know. He 
used Mr. Plitt’s money. 

Q. As a result of that conversation, did you go to Bal¬ 
timore? A. Yes, sir. 

Q. Before you get that far, what was your conversation 
with him ? What was it about ? A. It was about the addi¬ 
tional money that was needed in conjunction with the pres¬ 
ent construction money which I had arranged for the finish¬ 
ing of the purchasing of the land, and also for the erection 
of the building. 

Q. What do you mean by “construction money”? A. 
“Construction money” is the advance funds that are ad¬ 
vanced by a construction loan company to complete a proj¬ 
ect. On completion, you then arrange for a perma- 
76 nent loan, which had been already arranged in ad¬ 
vance in this case. 

Q. In other words, this first lender proposed to give you 
so much money as the building w^ent along, did he? A. The 
Real Estate Mortgage & Guaranty Company. I had ar¬ 
ranged that. 

Q. And you gave them a mortgage on it? A. A construc¬ 
tion loan. 

Q. When the building was completed and the money used 
up, they released the mortgage, you got a new loan and 
paid them off? The second loan is what you call a per¬ 
manent loan? A. The second loan is a permanent loan, 
•which was with the Union Central Life Insurance Company. 

Q. When you went to Baltimore, or when you called Mr. 
Silberstein in Baltimore, what was the purpose of your ne¬ 
gotiations with him? What were you seeking? 

Mr. Goldstein: I don’t quite get the question, if your 
Honor please, but the purpose he had in mind is not ad¬ 
missible. 
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The Court: I will sustain the objection. 

By Mr. Halper: 

Q. What were the negotiations with Mr. Silberstein over 
the ’phone? A. To go over there and borrow some money. 
Q. And as a result of that conversation you went to Bal¬ 
timore? A. That’s right. 

77 Q. What happened then? What did Mr. Silber¬ 
stein tell you ? A. That we could get the money, that 

all arrangements would be worked out; that he merely 
wanted to make up a proposal so I would not back down on 
the deal when I got back to Washington. 

Q. Just answer the questions, Mr. Burman. 

You went over there, then, about this loan of money? A. 
That’s right. 

Q. You entered into a contract over there with him, did 
you not? A. Yes. 

Q. Do you know now, did the date of the contract coincide 
with the date you went over? A. I would not remember 
that without looking at the contract. 

Q. Was the contract made the same day you went over 
there? A. Yes; oh, yes; sure. 

Q. I will show you this contract and ask you if that is 
the contract. A. Yes, that is the date. 

Q. Then the date of this contract was the date you went 
over? A. That’s right. 

78 Q. I show you those signatures, and ask you to 
identify them. Whose signature is that? A. That 

is mine. 

Q. Whose is this? A. That is Mrs. Burman’s. 

Q. Whose is this? A. That is the gentleman’s in Mr. 
Silberstein’s office. 

Q. A witness? A. Yes. 

Q. Whose is that? A. That is Clarence M. Plitt. 

Q. Were all these signatures made in your presence? 
A. Yes, sir. 

Q. Whose writing is that? A. That is Mr. Silberstein’s. 
Q. Whose signature is that? A. That is mine. 
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Q. Whose is that ? A. That is Mrs. Burman’s. 

Mr. Halper: Your Honor, I offer this in evidence, and 
ask that it be marked plaintiff’s exhibit No. 1. 

The Court: Let me see it, please. 

(The contract referred to was received in evidence, 
marked plaintiff’s exhibit No. 1, and was retained by plain¬ 
tiff’s counsel.) 

By Mr. Halper: 

79 Q. Now, Mr. Burman, the contract which I have 
just shown you is made between Clarence M. Plitt 
and Louis and Eva Burman. Why do you individuals ap¬ 
pear in that contract? 

Mr. Goldstein: I object to that. 

The Court: I will overrule the objection. 

Mr. Lichtenberg: Answer that. 

The Witness: What was the last quetsion? 

By Mr. Halper: 

Q. Why was the contract made with you and your wife ? 
A. Because we were responsible for the obligation that we 
were making, financially. That is the reason we, in turn— 
we also had to give them other pieces of ground, out on 
Benning Road, as additional collateral. 

Q. Mr. Burman, were you and your wife borrowing the 
money, or was the corporation borrowing the money? 

Mr. Goldstein: I object to that. 

The Court: I sustain the objection. The contract speaks 
for itself. 

Mr. Halper: Your Honor, I think, will find that this 
contract is not subject to the usual rules that it may not 
be varied by parol, and I think we can show your Honor 
that in this class of case one may offer evidence outside of 
the contract, because of the nature of the transaction. 

The Court: You may state what the transaction was, 
not what he intended or what he thought. 

Mr. Halper: All right. 


80 
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By Mr. Halper: 

Q. Now, Mr. Burman, you told Mr. Silberstein, did you 
not, that the corporation wanted to borrow some money? 
A. That we wanted to borrow the money. 

Q. Who is “we”? A. Louis Burman; and that was the 
same date they created a corporation. 

Mr. Goldstein: Just answer the question. 

The Court: Let him answer the question, and go no 
further. 

Mr. Halper: Just answer the questions. 

The Witness: Pardon me. 

By Mr. Halper: 

Q. The corporation was borrowing money, is that right? 
A. Yes. 

Q. All right. Now’ then, who proposed that the trans¬ 
action should be between Mr. Plitt and Louis and Eva Bur¬ 
man? A. That was the intent. 

The Court: That is not an answer to the question at all. 

Mr. Halper: You must answer my question! 

By Mr. Halper: 

Q. Who proposed that the contract should be made in the 
name of Louis and Eva Burman? A. Mr. Silberstein. 
81 Q. Who drew the contract? A. Mr. Silberstein. 

Q. Who made the propositions which are contained 
in the contract? A. Mr. Silberstein. He handled the whole 
deal. I made the proposition from the financial standpoint. 

Q. What was your proposition? What did you propose 
to get from Mr. Silberstein? A. The money that was nec¬ 
essary to finish up the final payments needed to build the 
building. 

Q. How much money were you to get? A. They loaned 
me $14,500. 

Q. What kind of note did you make? A. I gave them a 
note of $19,000 at 6 per cent interest. 

Q. Now then, this agreement that you entered into with 
Mr. Plitt— 



35 


The Court (interposing): Just a minute. He said he 
gave them a note. What note was it you gave him ? 

Mr. Halper: I just want to carry that along. 

The Court: I want to find out what note he is talking 
about. 

By Mr. Halper: 

Q. Mr. Burman, pursuant to this agreement, and follow¬ 
ing out the provisions of the agreement, did you then have 
some transaction with Mr. Plitt, and if so, when and 

82 where? A. Another transaction besides this? 

Q. Yes, following this agreement. Where did you 
go and what did you do ? A. All I did was sign the memo¬ 
randum in Baltimore, and then the final settlement, all the 
money, was paid over at the title company. 

Q. All right. Now then, the next transaction was at the 
title company. Did you at the title company sign and de¬ 
liver to Mr. Plitt a note for $19,000? A. Yes, sir. 

Q. I show you that, and ask you if that is the note. A. 
Yes, sir. 

The Court: Will you let me see the note, please ? 

I think his answer was quite misleading. You asked him 
if he and the corporation signed the note. It is only signed 
by the corporation. 

Mr. Halper: I will clear that up. 

The Court: I think it is confusing not to follow the 
actual happenings, and not to put it in such form as to 
intimate that something happened that does not show to 
have happened. You asked him if he and the corporation 
signed the note. 

Mr. Halper: Then I am responsible for that, Your 
Honor. I overlooked that. 

By Mr. Halper : 

83 Q. Mr. Burman, then you met at the title company, 
and in accordance with this agreement a note was 

made by the corporation, is that right? A. Yes, sir. 

Q. And to whom was that note made payable? 
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Mr. Goldstein: You have the note? Why do you not 
put it in? 

The Court: You have the note there. That will show 
to whom it is payable. 

Mr. Halper: I will offer that, and ask that it be marked 
Plaintiff’s Exhibit No. 2. 

(Note so described was received in evidence, marked 
Plaintiff’s Exhibit No. 2, and retained by Plaintiff’s coun¬ 
sel.) 

By Mr. Halper: 

Q. Further, following out this agreement, did you deliver 
any other papers to Mr. Plitt? A. Mr. Silberstein prepared 
a memorandum. 

The Court: Just answer the question. 

A. (continuing): Yes, sure. 

Q. Do you recall what the other papers were ? A. There 
■were stock and notes and quite a bunch of stuff which was 
on a memorandum. If Mr. Silberstein will give it to me, I 
will refresh my recollection. 

Q. Is this the certificate of stock that you turned 
84 over? A. Yes, sir. 

102 By Mr. Halper: 

Q. Now”, Mr. Burman, I show you this note and ask you 
what that represents. Who signed that note? A. I signed 
the note. 

Q. Who signed the endorsement? A. Burman Proper¬ 
ties, by Louis Burman. 

Q. Signed the endorsement? A. On the back? 

Q. Yes. A. Clarence M. Plitt. 

Q. And that note is for how much? A. Five thousand 
dollars. 

Q. Now, Mr. Burman, is that the note that is mentioned 
in the agreement I just read, where you gave an additional 
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$5,000 mortgage on the Benning Hoad property to secure 
the payment of this $19,000 note? A. Yes, sir. 

• ••*••••#• 

104 By Mr. Halper: 

Q. Mr. Burman, also pursuant to that agreement, did you 
assign the lease with the A. & P. to Mr. Plitt? A. Yes, sir. 

• ••*••••#• 

Q. Mr. Burman, was your lease with A. & P. with 

105 Seven Corners, or was that with Burman Properties, 
the other corporation ? A. I think the lease was orig¬ 
inally made with Burman Properties. 

Q. And Burman Properties assigned it to Seven Corners, 
and Seven Corners to Plitt? A. Yes, sir. 

Mr. Goldstein: Is that the assignment that appears here? 
Mr. Halper: Both assignments appear on here, one from 
Burman Properties to Seven Corners, and the other from 
Seven Corners to Plitt. 

By Mr. Halper: 

Q. All of these papers were delivered at the District 
Title Company? A. Yes, sir, in Washington. 

Q. In the District of Columbia? A. Yes, sir. 

Q. And all these signatures placed on the notes there? 
A. Yes, sir. 

Q. Where did you receive the proceeds of this loan? A. 
At the title company, the District Title Company, 1429 or 
1419 Eye Street. 

Q. Do you know whether Mr. Plitt advised the title com¬ 
pany by letter or otherwise how this transaction was 

106 to be handled ? A. He gave the lady in charge, Miss 
Bell, a complete letter of instructions as to how the 

whole deal was to be handled. 

Q. And you received a check from the District Title Com¬ 
pany? A. Yes, sir. 

Q. As the proceeds of this loan? A. Yes, sir. 

Q. What was the amount of that check? A. Fourteen 
thousand five hundred dollars. 
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Q. Do you know the date that that was received? A. 
About April 14th, within a few days— 

Q. After this agreement? A. That’s right. 

Q. Now, Mr. Burman, following the assignment of this 
lease do you know whether Clarence Plitt, the Defendant, 
collected the rents? A. Did he collect the rents? 

Q. Yes. A. After the completion of the building I col¬ 
lected the rents for a period of one and a half months. 

Q. Then what became of the subsequent rents? A. All 
were paid direct to Mr. Plitt. 

Q. By 'whom ? A. By the A. & P. 

107 Q. Under that assignment? A. Yes, sir. 

Q. Do you have the amount of money that was 
paid to Plitt under that assignment? 

Mr. Goldstein: Before you answer that question, Mr. 
Burman, will you tell us what paper you are reading from? 
The Witness: From just a memorandum. 

The Court: You can not use that memorandum. 

By Mr. Halper: 

Q. Mr. Burman, let me ask you, do you have an inde¬ 
pendent recollection of the amount of money that was paid 
to Plitt ? A. They collected $850 a month, I imagine. 

Q. Well now, wait a minute. I said, do you have a recol¬ 
lection of that, without referring to anything? A. Yes. 

Q. Of the amount of money that actually was paid by the 
A. & P. as rent? A. If I knew the number of months. Can 
I look at the number of months, Judge? 

Q. I asked you if you had an independent recollection of 
it. A. No, I don’t. 

Q. Did you ever get a statement from Plitt of these rents? 
A. No, sir. 

108 Q. Where was that figure, the amount that Plitt 
actually received from rents, finally determined? Do 

you know”? A. At the time of the settlement, after the sale 
of the property. 
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Q. Did you make a note of that amount at the time? A. 
I think it was around $23,000. 

• ••*•••*#• 

110 (The following colloquy occurred at the bench, out 
of the hearing of the jury:) 

Mr. Lichtenberg: We can stipulate that the total amount 
that has been paid to the Defendant in this case is $23,108.24. 
On our theory of the case, he received only $14,750, there¬ 
fore our claim should be adjusted so that it will be $8,358.24 
—about a $200 differential. The claim will be reduced by 
$201.53. 

Mr. Goldstein: Of course, we stipulate that those figures, 
so far as they go, are accurate. We do not stipulate that 
Burman did not receive other money. 

The Court: I understand that. I take it the verdict of 
the jury will be for that amount, or for the defendant. 

(Proceedings were thereupon resumed in open court, as 
follows:) 

Mr. Lichtenberg: Ladies and gentlemen of the jury, by 
stipulation of respective counsel it has been agreed that the 
defendant in this case, Mr. Plitt, has received a total of 
$23,108.24 on the obligations which were secured by these 
notes, and that our claim is reduced to $8,358.24. 

• •#*#••••# 

111 By Mr. Halper : 

Q. Mr. Burman, you were at the title company when these 
transactions were completed? A. Yes, sir. 

Q. Who else was present? A. Miss Mary Bell and Mrs. 
Burman. 

Q. Who is Mary Bell? A. She is one of the title officers 
of the District Title Company. 

Q. Did she have charge of the settling of the accounts? 
A. Yes, sir. 

Q. Who else was present? A. Mrs. Burman. 

Q. Who else? A. Myself. 
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Q. Anyone else? A. I think Mr. Silberstein was present. 
Q. Will you recall whether he was or was not there ? A. 
I do not recall. 

Q. You do not remember? A. No. 

Q. Now then, did you actually sign or put your 
112 signature on those notes, wherever you were re¬ 
quired, at the title company that day? A. Yes, sir. 
Q. Did Mrs. Burman do likewise? A. At the title com¬ 
pany, yes, sir. 

Q. Do you know whether, pursuant to this settlement, 
Mr. Silberstein had written a letter of instructions to the 
title company? A. He did, to Miss Mary Bell at the title 
company. 

Q. Did you see the letter? A. After she received it. 

*•#**•**•* 

115 By Mr. Halper.: 

Q. Now then, after that transaction at the title company 
was the money paid pursuant to these transactions? A. 
Yes, sir. 

Q. Who paid it? A. The $15,000? 

Q. Yes. A. The title company used the money for 

116 the purpose of paying off the balance on the ground. 

Q. In other words, the proceeds of the $15,000 was 
used for the benefit of the corporation? A. That’s right. 

Q. In buying up the buildings that were to be demolished? 
A. That’s right. 

Q. Was $500 deducted? A. And paid to Mr. Silberstein. 
Q. And it was paid to Mr. Silberstein. 

Now, these transactions were all done pursuant to the 
instructions of Mr. Silberstein? A. Yes, sir. 

Q. And with your consent? A. Yes, sir. 

Q. And these notes that were signed, these various notes 
that were offered in evidence, were they then delivered to 
Mr. Silberstein at the title company? A. Yes, sir. 

Q. Now, Mr. Burman, after that did you have any further 
transactions with Mr. Plitt, directly or through Mr. Silber¬ 
stein? 
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Never mind that; I will ask you this. I will ask you to 
state what that is. A. That is another additional note of 
$2,210, which I was compelled to give them. 

• •**#••••* 

125 Q. When you first started in in connection with this 
$19,000 transaction, to your recollection was either 

Mr. Plitt or Mr. Silberstein in Washington in connection 
with this transaction, prior to the time the agreement was 
executed in Baltimore on April 12th? A. Yes, they were 
here. 

Q. And you had conversations with Mr. Plitt here? A. 
I had conversation with Mr. Silberstein and Mr. 

126 Plitt. They were casual, just discussing the proposed 
deal. 

Q. In Washington? A. Yes. 

Q. Where? A. I think they took me out to a job by a 
man by the name of Sills, who was doing a job out North¬ 
east w’hich they had financed here, out in back of Benning 
Road. I don’t remember exactly the street. We rode out 
there together. 

Q. Was that only on that single occasion? A. I imagine 
that is about the time. We had done other business before, 
so that they came in to see me. 

Q. Try as w^ell as you can, Mr. Burman, merely to answer 
my questions. 

On the occasions when you say you saw Mr. Plitt and 
Mr. Silberstein in Washington prior to April 12th, were 
there discussions relative to this $19,000 transaction? A. 
Relative to helping me finance the deal at Georgia and 
Morton. 

The Court: You must answer the question! 

Q. I am talking only about the $19,000 transaction. Did 
you have conversations relative to that with either Mr. 
Plitt or Mr. Silberstein? A. Yes, sure. 

Q. In Washington? A. Yes. 

Q. At that time, prior to April 12th, who was the 
owner of this ground? A. I had agreements from 
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other people. I don’t remember all the owners. There 
were about four of them. 

Q. Did you have the agreements? A. The agreements 
were in the name, I think, of Burman Properties. 

Q. Who are the officers of Burman Properties ? A. Louis 
Burman, Eva Burman, and Paul Burman. 

Q. Paul Burman is your son? A. Yes, sir. 

Q. And those were contracts for the purchase of the 
ground, is that correct? A. Yes, sir. 

Q. And those contracts for the purchase of the ground 
were settled at the same time this $19,000 transaction was 
settled in the title company? A. That is right, sir. 

Q. This transaction involved the purchase of the ground 
and the borrowing of the construction loan, and the sale of 
this $19,000 note? 

Mr. Lichtenberg: Just a minute! We object to a rather 
confusing question. When he says “this transaction”— 

Mr. Goldstein: This settlement at the title company. 

Mr. Lichtenberg: I think it should be limited to 
128 the one he is referring to. 

Mr. Goldstein: Well, let us approach it this way: 

By Mr. Goldstein: 

Q. The total cost of the ground to be settled at that time 
was $44,250, was it not? A. I think that’s right. 

Q. And the estimated cost of the building was $25,000, 
was it not? A. That’s right, sir. 

Q. That was the total cost of the ground and buildings, 
approximately? That is, $69,250? A. That is not the total 
cost. That was the cost at that moment. 

Q. At that moment. It finally developed that it cost some¬ 
what more? A. Not only that, but the charges for interest 
on the mortgage, on the construction loan, on the permanent 
financing with Union Central—all that money had to be 
paid, which I paid. 

Q. Which you paid? A. Yes, sure, out of my own funds. 

Q. To be deducted from that $55,000 construction loan 
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was $30,000 that was to go in as part of the purchase price 
of the ground? A. That is part of the purchase price, yes; 
not all of it. 

129 Q. And you needed approximately $14,250 to get 
enough money to purchase the ground? A. That’s 

right. 

Q. Other than these loans, the construction loan and the 
sale of this $19,000 note—other than those two items—did 
the corporation itself advance any money in this transac¬ 
tion at the time of the purchase of the ground? 

Mr. Lichtenberg: We object to that as being immaterial, 
if your Honor please—any advances that were made. This 
is a suit, the issues of which are involved in this loan. 

The Court: Well, it is part of the whole transaction. 

A. Yes, we advanced money, sure. 

Q. And when was that, and how much? A. Exactly how 
much I am not prepared to say now. We did advance 
money, sir. 

Q. Was it a small amount or large amount? A. I would 
say five, six, seven, or eight thousand dollars. 

Q. Where does that appear? A. Where does it appear? 

Q. Where does it appear in the settlement? A. It cost 
four to five thousand dollars for the use of $55,000 of the 
real estate mortgage, for practically over a year. 

Q. Was that deducted, or did you advance it? 

130 A. I advanced that. There wasn’t enough in there 
to settle for it. 

Q. Did you advance it before you got the loan? A. It was 
deducted, sure. 

Q. Did you advance it or deduct it? You said before you 
advanced it, now you say it was deducted. A. In the settle¬ 
ment it works out the same way, Mr. Goldstein. 

Q. Then it was deducted? A. Deducted from what? 
Wait a minute—from what? 

Q. From the $55,000. A. They advanced me a construc¬ 
tion loan of $55,000, but I don’t remember whether put the 
full $55,000. They always keep five thousand back. I will 
say they deducted it. 
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Q. Will you tell us where this $8,000 appears that you 
say you put in it? A. My deposit money on the purchase 
price of the various properties. 

Q. How much was that? A. I don’t remember. 

The Court: I don’t see that this has much to do with the 
case. 

Mr. Goldstein: Very well, your Honor. 

By Mr. Goldstein: 

131 Q. You talked several times with Mr. Silberstein 
about the sale of this note, did you not, on the tele¬ 
phone? A. Yes. 

Q. And you also went to Baltimore to see him several 
times? A. Yes—not several times; once. 

Q. Only on one occasion? A. I called him on the tele¬ 
phone and he said he had all the arrangements made, to 
come over and see him over there, that he and Plitt could 
not get over to Washington that day or the day after, so to 
accommodate him I went over there. 

Q. Originally, Mr. Burman, wasn’t your son Paul inter¬ 
ested in this? A. Interested? No. When you use the term 
“interested”, vre are all interested together. 

Q. Is it not a fact that with your knowledge he went to 
Baltimore to see Mr. Silberstein about this transaction ? A. 
Not to my knowledge. 

Q. You never knew anything about it? A. No. 

Q. You had known Mr. Plitt for some time? A. We had 
a transaction of the same type before that. He financed 
another deal. 

Q. I didn’t ask you that, Mr. Burman. I asked you if 
you had known Mr. Plitt before this. A. Yes, sir. 

132 Q. And did you know Mr. Silberstein before this? 
A. Yes, sir. 

Q. You knew at the time of this transaction that Mr. Plitt 
was living in Baltimore? A. Yes, sir. 

Q. And you knew Mr. Silberstein was living in Balti¬ 
more and practicing law in Baltimore? A. Yes, sir. 

Q. In -what building are his offices, do you recall? A. Re¬ 
call what? 
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Q. Where his offices are. A. In the Tower Building, at 
Baltimore and Yale. 

Q. With whom was the contract made for the construc¬ 
tion of this building at Georgia Avenue and Morton Street? 
A. Tester-Gilles, a Washington firm. 

Q. Who made the contract with them ? A. I did. 

Q. You personally? A. Seven Corners did. 

Q. Seven Corners? At that time and with whom was 
the lease made? A. With Burman Properties. 

Q. The lease was made with Burman Properties and the 
A. & P? A. Yes. 

133 Q. And the contract of construction was between 
Seven Corners and Tester-Gilles? A. That’s right. 

Q. And the transaction respecting this $19,000 was also 
Seven Corners’? A. Yes. 

Q. Is that correct? A. That is correct. 

Q. After this transaction was completed at the title com¬ 
pany here in Washington, do you recall the occasion on May 
17th—by the way, I just want to ask you one thing, you say 
that out of that $19,000 transaction you received $14,500? 
A. Yes. 

(Photostatic copy of certified check was marked Defen¬ 
dant’s Exhibit No. 2 for identification). 

Q. I show you what has been marked Defendant’s Ex¬ 
hibit No. 2, and ask you if you ever saw that before. 

Mr. Lichtenberg: We will admit that that is a photo¬ 
static copy of a certified check submitted to the title com¬ 
pany. 

The Witness: That’s right. 

Mr. Lichtenberg: There is no question about it. 

The Witness: I saw that at the title company. 

By Mr. Goldstein: 

Q. Did you not have an agreement at that time to 

134 pay Mr. Silberstein a fee of $500 out of the $15,000? 
A. Yes, sir. 
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Q. And that was paid with your knowledge? A. Yes, sir. 
Q. And with your consent? A. I had given him a check 
for it; that’s right. 

149 By Mr. Goldstein: Mr. Burman, just out of pre¬ 
caution, did I understand you to say that you made 

only one visit to Baltimore in connection with this sale of 
this $19,000 note? Did you make only one trip to Balti¬ 
more? 

A. I don’t remember. Did I make one trip to Balti¬ 
more? I spoke— 

Mr. Halper (interposing): Counsel should refer to it as 
a transaction. Counsel not refer to this as a purchase. He 
is stating a conclusion there, when he says it is the pur¬ 
chase of the note. 

By Mr. Goldstein: 

Q. Whatever it is, did I understand your testimony on 
direct examination and cross-examination to be that you 
made only one trip to Baltimore? A. To finish this deal, 
yes, sir. 

Q. Prior to April 12th, in connection with this 

150 $19,000 transaction. A. Yes. 

152 Mary E. Bell 

Direct Examination 
By Mr. Halper: 

Q. Will you state your full name? A. Mary E. Bell. 

Q. Where do you reside? A. Fairfax, Virginia. 

Q. Where are you employed? A. The District Title 
Company. 

Q. And were you so employed in April, 1941? A. Yes, 
sir. 

Q. And for some time prior to that? A. Yes, sir. 

Q. What were you duties at that time, Miss Bell? A. 
That particular time I was settling cases. 
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Q. Will you explain to the jury what you mean by * 1 set¬ 
tling cases”? A. Yes, sir. When we settle a case, if it is 
a sale or a loan, either, if it is a sale the purchaser delivers 
to us his executed deed and all other papers necessary. 

Q. Just a minute, Miss Bell. Maybe we can shorten this 
by a general statement. What you really do is settle the 
money accounts of the parties, don’t you? A. Yes, 

153 sir, and see that the papers are properly executed 
and placed in record and title run down. 

Q. And, in connection with that, you prepare the neces¬ 
sary papers, is that right? A. Yes, sir, we do sometimes. 
Sometimes the attorneys do. 

Q. And you also place them of record? A. Yes, sir. 

Q. If they are to put on the land records, is that right? 
A. Yes, sir. 

Q. And do you also carry out any special transactions 
in connection with the sale or loan if requested by the par¬ 
ties? A. Yes, sir. 

Q. Holding money in escrow? A. Yes, sir. 

Q. Distributing it as they ask? A. Yes, sir. 

Q. And so forth? A. Yes, sir. 

Q. Now then, did you bring along with you the records 
of the title company? A. Yes, I did. 

Q. Miss Bell, will you refer first to the papers cov- 

154 ering the transaction between Plitt and Seven Cor¬ 
ners Realty Company of April 14, 1941? A. Wait a 

minute. Is that the purchase of the land? Does that in¬ 
volve the purchase of the land? 

Q. No. Let me ask you this. A. Excuse me. I have a 
whole bunch of them here. 

Q. What record do you have there, Miss Bell? A. I have 
the record where Mr. Burman, or Seven Corners, purchased 
the property, and then the intervening loan and the final, 
and the sale. 

Q. When you say “the loan”, you mean the first trust 
loan by Real Estate Mortgage? A. Yes, sir. 

Q. Now then, come down to the transaction involving the 
$19,000 between Clarence M. Plitt and Seven Corners 
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Realty. A. That involves the purchase of the property, 
doesn’t it? Yes. 

Q. We do not want to go into all of the transactions or 
all of the details, but maybe you may start by showing the 
letter of instructions. See if you can find a letter of instruc¬ 
tions. Is that it? A. This is a letter of instructions that 
■was signed by Mr. Silberstein as attorney for Mr. Plitt. 

Q. Now then, it is in connection with the transac- 

155 tion in respect of which this letter was given that I 
want information. A. All right; I have that here. 

Q. Do you have the original letter of instructions? 

Mr. Goldstein: That is the letter that you have. 

A. This is Mr. Silberstein’s original instructions to us 
with regard to the $19,000 loan. 

Q. I’m sorry; I forgot that this came here through you. 
Mr. Lichtenberg: That is already offered and accepted. 
Mr. Goldstein: What is the number? 

Mr. Halper: It is Plaintiff’s Exhibit No. 6. 

By Mr. Halper: 

Q. Now, Miss Bell, I show you this, and ask you if that 
is a copy of this letter of instructions. A. Well, it looks 
so. I would have to read it to see. It looks as if it were. 

Q. Now then, Miss Bell, you received this letter of in¬ 
structions, and this was among your papers? A. Yes, sir. 

Q. Pursuant to that, did you make the settlement of the 
accounts between the parties? A. Yes, sir, I did. 

Q. That settlement is usually put on what is called a set¬ 
tlement sheet, is it not? A. Yes, sir. 

Q. Do you have that? A. No, sir. 

156 Q. Do you know where that is? A. The original 
was delivered to Mr. Burman, or to his secretary, 

because I have a receipt for it. 

Q. Do you not make a counterpart of this in a book? A. 
Yes, sir, we do, but that particular book has been missing 
from our files for a year, and I have not been able to locate 
it. 
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Q. All right. 

Now, Miss Bell, this settlement sheet that we can not now 
find would show the debits and credits on the account be¬ 
tween the parties, would it not? A. Yes, sir. 

Q. The first debit against one and credit in favor of the 
other would be $19,000, isn’t that true? A. Yes, it would. 

Q. Do you have any records of that? A. All I have here. 

The Court: Are you going into that $19,000 transaction, 
as to the amount of it? 

Mr. Halper: Yes, your Honor. 

The Court: Has that not been stipulated? 

Mr. Goldstein: There is no dispute as to the $19,000. We 
got a $19,000 note and paid $15,000 for it. 

Mr. Halper: Then I can shorten this by simply 

157 showing the checks. 

The Court: There is no need to show the checks, 
if it has been paid and stipulated. Why take time showing 
the checks? 

Mr. Halper: All right. I am not going to insist. 

* By Mr. Halper: 

/ 

Q. All right, Miss Bell. You made disbursement, did you 
not? A. Yes, sir. 

Q. Later there was a sale of the property on Georgia 
Avenue and Morton Street, was there not? A. Prior to that 
there was the loan put on it by the Union Central. 

Q. Skipping that, at the time the property was sold, do 
you have that transaction? A. Yes, sir; I have that. 

Q. Do you also have a record of the payment of 19,000 
and some dollars to Louis M. Silberstein? A. Yes, sir; I 
have that. 

Q. Do you have a letter of instructions from him as to 
how that is to be received, and so forth? A. No, I don’t. 

Mr. Goldstein: We do not dispute the amount we re¬ 
ceived. We dispute the application of the amount accord¬ 
ing to the Plaintiff’s theory. 

Mr. Lichtenberg: All we want is the letter of in- 

158 structions. 
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Mr. Halper: We have agreed that he was paid that 
much money. 

By Mr. Halper: 

Q. Will you find that letter of instruction that you re¬ 
ceived from Mr. Silberstein at the time this loan was paid 
off? A. I don’t have that. At the time the loan was paid 
off, I do not have that letter in here. 

Q. Did you get any instructions from Mr. Silberstein? A. 
Yes, I must have had a letter, but I don’t know where it is. 
It is not in the jacket. 

Mr. Lichtenberg: Do you have a copy of it, Mr. Gold¬ 
stein ? 

Mr. Goldstein: What was the date of the check? Do you 
have the $19,000 check? 

The Witness: Yes, sir, I have it. Here is the check. 

Mr. Halper: I offer this check, if the Court please, as 
Plaintiff’s Exhibit No. 9, being a check dated February 5, 
1943 for $19,227.83. 

159 By Mr. Halper: 

Q. Miss Bell, let me ask you why this check is dated sub¬ 
sequent, and for some time subsequent, to the actual sale 
of property. Was this settlement or payment held up for 
some time? A. Yes, it was held up for a long, long time. 

Q. But there was no change; the money was still in your 
possession, and on February 5, ’43, you made payment, is 
that right? A. That is right. 
#*••'*••••• 

161 By Mr. Halper: 

Q. Miss Bell, following the receipt of that letter, did Mr. 
Silberstein come over? A. Yes, sir, he did. 

Q. Following that letter of instructions he finally came 
over, did he not? A. I don’t know whether he came over, 
or whether we mailed it to him. 



51 


Q. Forget about this check; where he speaks about de¬ 
livering certain securities, in connection with that letter, 
and exchanging the notes and surrendering the paid notes 
and so forth, was that transaction finally had in Washing¬ 
ton? A. Yes, it was. 

162 Q. At your office? A. Yes, sir. 

Q. And at that time did Mr. Silberstein bring over 
these notes? A. Yes, sir. 

Q. And leave them with you for cancellation? A. That’s 
right. 

Q. And deliver the stock certificate of Seven Corners 
Realty? A. That’s right. 

Q. The assignment of the lease? A. That’s right. 

Q. The $5,000 note secured by the Benning Road prop¬ 
erty? A. Yes, sir. 

Q. And he delivered them all to you for the purpose of 
turning them over to Mr. Burman? A. That’s right. 

Q. And got his check, but you are not sure about whether 
or not he got that check that day. 

Mr. Goldstein: When is that? 

Mr. Lichtenberg: The date of the settlement. 

The Witness: The date of the settlement? No, because 
the settlement you are talking about, the settlement came in 
at the time of the sale. The delivery of this check 

163 and the bringing over of these securities was a long 
time after the settlement of the sale of the property. 

Q. That was because of the delay. That check was held 
up for a long time? A. Yes, for a specific purpose. 

Q. But eventually, when everything was cleared up and 
you were prepared to give this check, then Mr. Silberstein 
came over on that date, some time in the future, and deliv¬ 
ered all the sercurities? A. Yes, he delivered the securities 
and got his check, that’s right. 

• #•«•••••• 

164 By Mr. Goldstein: 

Q. Do you recall, Miss Bell, that on the date of the second 
settlement, at about November 15, 1941, prior to the time 
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cf the settlement you called Mr. Silberstein in Baltimore? 
A. Yes. 

165 Mr. Goldstein: If your Honor please, I would like 
to move for a directed verdict. However, in view of 

the hour, and inasmuch as it might require an extended dis¬ 
cussion— 

The Court: If I were to rule on a directed verdict now, 
I should be inclined to direct in favor of the Plaintiff. 

Mr. Goldstein: So I wish your Honor would let us go 
now, so that we may consider the matter until tomorrow 
morning. It is so close to the hour of adjournment. 

The Court: You are perfectly welcome to make the mo¬ 
tion, but if I were to hear it now I would be inclined to di¬ 
rect one for the Plaintiff, if the Plaintiff will make one. 

Mr. Halper: Your Honor, we can not make a motion for 
a directed verdict on behalf of the Plaintiff because the De¬ 
fendant has not put in his case. 

The Court: I just meant, if the case w T ere to rest now. 
Mr. Halper: What I was going to say was that I will re¬ 
new my motion to direct a verdict for the Plaintiff on the 
defendant’s.opening statement, and I think that is perfectly 
proper. 

The Court: No, I will hear the testimony. I think we 
had better hear the whole of the testimony, and then you 
may present such instructions as you wish. 

166 Mr. Goldstein: So we need not burden your Honor 
with any argument for a directed verdict? 

The Court: I will overrule it. 

• #•*•*••••• 

169 Proceedings 

Mr. Goldstein: I understood, if your Honor please, that 
your Honor had postponed consideration of the motion for 
a directed verdict until the conclusion of the evidence. I 
was asking Mr. Belew to have the record show that at least 
we made such a motion at this time. 

• •••••••'•• 
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172 Thereupon Louis M. Silberstein was called as a 
witness on behalf of the defendant and having been 

first duly sworn, was examined, and testified as follows: 

Direct Examination 
By Mr. Goldstein: 

Q. What is your full name? A. Louis M. Silberstein. 

Q. And what is your business? A. I am a lawyer in 
Baltimore. 

Q. And how long have you been practicing in that—that 
entitles you to practice in Maryland? A. In Maryland, 
yes. 

Q. And how long have you been practicing in Maryland? 
A. Oh, 26 years. 

Q. Are you associated with anybody at the present time? 
A. Not at this moment. I have been until recently in a 
partnership. 

Q. And where do you have your office ? A. In the Hearst 
Tower Building, now known as the Tower Building, 

173 701. 

Q. Do you know the defendant in this case, Mr. 
Plitt? A. Yes. 

Q. And during the times mentioned in connection with 
this matter in April to November, 1941, was Mr. Plitt resid¬ 
ing in Baltimore? A. Yes. 

Q. Up to that time, so far as you know, how long had he 
resided there? A. His entire life, 50 years. I would say 
his entire life, except foreign service, foreign duty. 

Q. Do you know Mr. Burman, the plaintiff? A. Yes. 

Q. And you have known him for about how long? A. 
Since the summer of 1940. 

Q. During the summer of 1940 or the latter part of 1940, 
did you see Mr. Burman in connection with the transactions 
discussed here, or let me put it this way. When did you 
first see him in connection with the transactions involved 
here ? A. I would say that Mr. Burman came to my office in 
Baltimore some time in August or September, 1940. 
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Q. Was that the first occasion when you discussed with 
Mr. Burman, or with anyone representing Mr. Burman, the 
matters involved here? A. Yes. 

174 Q. And did you have a discussion with him at that 
time? A. Yes. 

Q. Would you recall in substance what the discussion was 
that you say was in Baltimore? A. Yes. In Baltimore, Mr. 
Burman had talked to me about various proposals of vari¬ 
ous kinds and among others he mentioned a possibility of 
some transaction with the A and P. He -wasn’t exactly 
clear on the location, in the vicinity of Georgia and Morton 
Streets in Washington, and at that time, it was not a corner 
property. He said, however, it might change into a corner 
property if he could make the acquisition of a corner to in¬ 
clude in the transaction. 

Q. Did you discuss that with him any further thereafter? 
Was that about the substance of the conversation? A. Yes. 
He came to my office and discussed it with me at some 
length. I, of course, have very complete notes on the situa¬ 
tion as it occurred at that time, including a letter to me and 
the like. 

Q. When did you again see him with reference to the 
matter, if you recall? A. He wrote me he had to go to the 
hospital, or something, and he -was going to defer that trans¬ 
action for some future consideration, and not to go into it 
any further. 

Q. Let me ask you this, Mr. Silberstein. Prior— 

175 Mr. Halper (interposing): Just a minute. Your 
Honor, I don’t want to object as we go along, but I 

think that counsel, both the witness and counsel are lawyers. 
We want to confine ourselves to the issues in this case, and 
to transactions that occurred some time before the transac¬ 
tion we are inquiring about would be certainly inadmissible. 
The Court: I cannot see that they are relevant at all. 
Mr. Goldstein: We propose to establish that the defen¬ 
dant sought these folks out in Baltimore with reference to 
this transaction. 
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The Court: With reference to this transaction, but the 
other transaction has nothing to do with it. 

Mr. Goldstein: I have no purpose to go into the other 
transactions. 

The Witness: I am trying— 

By Mr. Goldstein: 

Q. (interposing) You understand, Mr. Silberstein, I am 
trying to limit the testimony with reference to the partic¬ 
ular transactions involved here. A. I am trying to limit my 
answers to the same. 

Q. Generally, will you tell us just about how many times 
prior to April 12,1941 you saw Mr. Burman in Baltimore in 
connection, or talked with him in connection with these mat¬ 
ters? A. My recollection is fairly clear, but it would be 
much clearer if I w’ere aided by my notes. I have 
176 notes in a complete file. 

Q. You have notes with you? A. Yes. 

Q. Did you keep pretty complete notes on this transac¬ 
tion? A. Yes, I did, and I keep complete notes on every 
transaction. 

Q. Were those notes contemporaneous with the events re¬ 
corded in the notes? A. Yes, and in the presence of Mr. 
Burman every time. I had a sheet of foolscap pad. I 
would always write as he was talking. 

Q. Will you refer to them, Mr. Silberstein, and tell us 
about how many occasions prior to April 12,1941 you talked 
with Mr. Burman in Baltimore relative to these transac¬ 
tions? A. One occasion was on September 3,1940. At that 
time, I think I told Mr. Burman I wanted from him some 
financial statement or balance sheet, and he wrote me in 
reply to our conference of September 3rd at my office. He 
wrote me a letter on September 11, 1940. 

Q. Without going into details that were later incorpo¬ 
rated into this agreement of April 12,1941, will you tell us, 
Mr. Silberstein, just the number of occasions and the dates, 
as well as you can fix them? A. The one is September 3, 
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1940. The next occasion that I can definitely say was 
March 17, 1941. He made a personal visit to my 

177 office after having written me on March 15, 1941. I 
received that letter on the 17th of March, 1941 

and a few moments after I received the letter from him, he 
walked into my office in person. It was some time during 
the course of March 17, 1941. 

Q. When was the next occasion, Mr. Silberstein? A. The 
next occasion was March 26,1941. 

Q. That was in your office in Baltimore? A. In my office 
in Baltimore. 

Q. All of these visits were in your office in Baltimore? A. 
Every one of them. 

Q. And when w’as the next one, Mr. Silberstein? A. 
March 31,1941. 

Q. And the next occasion? A. The next occasion was 
when his son, Paul Burman, came to my office on April 3, 

1941. Mr. Louis Burman wasn’t along, although he sent a 
letter to me with a group of papers by his son, Paul. Then 
he was in my office on April 11, 1941 for the purpose of 
working out a method of eliminating Paul Burman from the 
transaction and substituting a corporation, Seven Corners 
Realty Company, Inc., a Delaware Corporation. 

Q. And he came back again on the 12th? A. On the 12th, 
he came in some time during the morning with his wife, 
and it was Saturday and practically the entire day until 
the very late afternoon, maybe five or six-in the after- 

178 noon was used up in actually preparing and work¬ 
ing out the transactions culminating in the offer of 

April 12, 1941, and its final acceptance in my office by Mr. 
Plitt. 

Q. That is the contract that has been identified as Plain¬ 
tiff’s Exhibit No. 1? A. Yes. 

Q. Now, Mr. Silberstein, other than April 12, 1941, was 
Mr. Plitt present in your office at the time of these conver¬ 
sations you had with Mr. Burman or with Paul Burman? 
A. On March 3,1941 at quarter of six, Mr. Plitt came to my 
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office to meet Mr. Burman, who was there with me at the 
time. 

Q. That was the only other occasion when Mr. Plitt was 
present? A. That was the only other occasion when Mr. 
Plitt was present. 

Q. Mr. Silberstein, when Mr. Burman first approached 
you with reference to this loan, was it with a view of inter¬ 
esting Mr. Plitt particularly or anyone? A. When he first 
started talking to me, I met him iii connection with repre¬ 
senting another client entirely. 

Q. When? Just give us the date, if you can recall it. 
When, so far as you can recall, was the first time that you 
spoke to Mr. Plitt about it? A. On March 17, 1941, I had 
just received the letter from Mr. Burman, and it is dated 
March 15,1941, and I mailed that letter to Mr. Plitt 
179 and told him—said to him— 

Q. (interposing) Never mind what you said. Did 
you discuss this matter? A. No, I merely enclosed the let¬ 
ter, made no comments on the letter except what appears in 
my letter, and suggested to him that he discuss it with me at 
his earliest convenience. He was in another line of business 
entirely, and I would arrange appointments with him this 
way. 

Q. Mr. Silberstein, at any time, did you have a telephone 
conversation or a conversation with Mr. Burman in person 
in which you asked him to come to Baltimore to discuss this 
matter inasmuch as it was not convenient for you and Mr. 
Plitt or you or Mr. Plitt to come to the District of Colum¬ 
bia? A. No, I never asked, never told him to come here. 
Instead, I wrote him on March 26th and suggested to him 
that he arrange to see me on Thursday or Friday afternoon 
of this week and bring with him all of his data on this pro- 
, posed new matter. I wrote him on March 26,1941. 

Q. Did you handle this entire transaction with Mr. Plitt? 
A. Yes, every detail. 

Q. Did you, or, so far as you know, did Mr. Plitt ever 
come to Washington prior to April 12,1941 to see Mr. Bur- 
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man in connection with this transaction? A. With this 
transaction? 

Q. Yes. A. No. 

180 Mr. Burman related in his testimony an incident in 
which he said you and Mr. Plitt would come here on 

an occasion when you went to view some property. Do you 
recall any such occasion? A. I recall being in Washington 
in connection with some other transaction with Mr. Plitt, 
and either telephoning Mr. Burman or stopping in his office 
and asking him to direct us as to how to get out to a par¬ 
ticular place in Washington in connection with something 
else entirely. I think he rode along in an automobile with 
us, and during the course of his directing us to this place, 
we passed the corner of Bennings and Minnesota and he 
pointed to it and said, “That is my lot.” 

Q. The corner of Bennings and Minnesota? Did he say 
anything about the acquisition? 

Mr. Lichtenberg: If your Honor please— 

By Mr. Goldstein: 

Q. (interposing) Is that all the conversation you recall 
you had with Mr. Burman at that time? A. Yes, because 
later the corner of Bennings and Minnesota was part col¬ 
lateral to this transaction. 

Q. I see. Did you have any dealings with Mr. Burman 
between the 12th, the time of the execution of this agree¬ 
ment, and the 14th, the time of the occasion of its delivery? 
A. The 12th was on a Saturday. Mr. Burman and Mrs. 
Burman left my office in Baltimore probably close to 

181 six o ’clock or a little later, and they left with the un¬ 
derstanding that I was to get a certified check and 

deliver it in Washington no later than three o’clock on Mon¬ 
day to enable Mr. Burman to carry out the transaction. 

Q. Did you come to Washington on Monday the 14th? A. 
Yes. 

Q. Was Mr. Plitt with you? A. No. 

Q. Did you have the certified check? Did you procure 
the certified check? A. Yes, I either'got that in my office 
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from Mr. Plitt just after Mr. Burman left on Saturday af¬ 
ternoon, or lie— 

Mr. Lichtenberg (interposing): Wait a minute. The 
check was obtained. 

A. I personally took it to Mr. Plitt’s bank in Baltimore, 
the Union Trust Company of Maryland, and got it certified 
before leaving for Washington. 

By Mr. Goldstein: 

Q. All right. 

Mr. Goldstein: We offer this at this time, if your Honor 
please. 

Mr. Lichtenberg: No objection. 

The Court: All right. 

Mr. Goldstein: This is a certified check, “Pay to L. M. 

Silberstein $15,000.00, Clarence M. Plitt.’’ The back 
182 is endorsed; Mr. Silberstein paying the check to the 

Title Company and the Title Company depositing it 
to their account. 

By Mr. Goldstein: 

Q. At the time of the settlement on the 14th, Mr. Silber¬ 
stein, you procurred this check, Plaintiff’s Exhibit No. 3? 
A. No. 

Q. When did you get that ? A. Oh— 

Q. (interposing) You didn’t get it on the 14th. You 
got it subsequently when it was delivered to you by the 
Title Company? A. Mailed to me by the Title Company. 

Q. And this indorsement or assignment to you, as trus¬ 
tee, under the terms of that agreement of April 14th, was 
done at your suggestion? A. It was part of the memoran¬ 
dum. Miss Bell, of the Title Company, sent these papers 
to me, but these checks were not witnessed. I sent them 
back to Miss Bell, and she then witnessed them. 

Q. And you also subsequently rceived this note for $19,- 
000.00? A. At the same time with all the other papers. 

• ••••••• •• 
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212 Cross Examination 

By Mr. Halper: 

213 Q. Mr. Silberstein, yon prepared the agreement of 
April 14,1941? A. Yes, in my office. 

Q. And you also prepared the letter of instructions to the 
Title Company of April 14,1941? A. Well, the agreement 
was April 12,1941 in my office. 

Q. And the facts that are stated in this agreement and 
also in the letter of instructions to the Title Company were 
known to you? A. Only from what Mr. Burman told me. 
He made representations and as he made the representa¬ 
tions, I put them in the agreement of April 12th. 

Q. In this letter of instructions of April 12,1941, in Para¬ 
graph 1— 

Mr. Goldstein: (interposing) Are you speaking of the 
agreement of April 14th ? 

Mr. Lichtenberg: The letter of instructions. 

The Witness: There is no agreement of April 14th. 
Mr. Halper: That is probably the letter of instructions. 
A. This is the letter of instructions that I had prepared, 
a letter of instructions in my office in Baltimore to take 
along to the Title Company. I wasn’t familiar with the pro¬ 
cedure. WTien I went to the Title Company with the letter, 
Miss Bell said it wasn’t in the form that the Title Company 
wanted it, and Miss Bell used that letter as a guide in 

214 typing this letter of instructions of April 14th. Miss 
Bell did the typing on this from my letter of April 

12th, prepared in my office. 

By Mr. Halper: 

Q. Will you look at that agreement and refer to Para¬ 
graph One? 

The Court: I understand you asked about an agreement, 
and the witness has in his hands not an agreement but a let¬ 
ter of instructions. 

Mr. Halper: I am now referring to a letter of instruc¬ 
tions. 
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The Court: You said agreement. 

Mr. Halper: I beg your pardon. 

By Mr. Halper : 

Q. I am now referring to a letter of instructions to the 
District Title Company, dated April 14, 1941, and ask you 
to look at Paragraph One, which refers to a promissory 
note in the sum of $19,000.00. A. Yes. 

Q. Now then, you go on to recite in Paragraph One the 
following language: “The said note being executed in 
favor of Eva Burman, being for deferred purchase moneyt” 
Where did you get the information that was deferred pur¬ 
chase money? A. When I came to the Title Company on 
Monday, Miss Bell showed me various papers and I saw 
that even in that transaction, Paul Burman’s name was not 
there. Mr. Louis Burman was along and he said 
215 Paul Burman for some reason wasn’t available and 
would not sign the note, and he said, “We will substi¬ 
tute Eva Burman as the person to acquire this property.” 
Then instead of the note having been issued to some one 
in the name of Rose Katsfer, who was a secretary in Mr. 
Louis Burman’s office—it had been discussed and contem¬ 
plated in the agreement of April 12th—when I came to the 
settlement, I found that Eva Burman wasn’t the owner of 
this property either of record or in the settlement arrange¬ 
ment. There were six or eight transactions. 

Therefore, the difference between the purchase price and 
the balance of the purchase price was treated as a part of 
the purchase money of the property, and thereby, Eva Bur¬ 
man—that is Mr. Burman’s wife—had a purchase money 
mortagage for the entire $19,000.00. 

Q. Did you know that Eva Burman actually sold this 
property to the corporation and received this note in pay¬ 
ment? A. It was all done right there. That was part of 
the transaction. 

Q. That was agreeable to you ? A. It made no difference 
to me, just so we had the $19,000.00 note. 
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Q. But you had knowledge that Eva Burman had trans¬ 
ferred this real estate to the corporation and received 

216 $19,000.00 in payment of the consideration. Is that 
right? A. The settlement hadn’t been consummated. 

That was a part of the contemplation. 

Q. That was part of what you contemplated in your deal¬ 
ings with Mr. Burman ? A. No. 

Q. In other words, Mr. Silberstein— A. (interposing) 
When the transaction was consummated in mv office in 
Baltimore, Mr. Louis Burman, who was with Mrs. Eva Bur¬ 
man at the time, said that the trust was being taken in the 
name of Rose Katsfer, and Rose Katsfer would endorse it 
without recourse so she would have no personal responsi¬ 
bility when we went over the settlement. At that time, Mr. 
and Mrs. Burman, each, were to have a personal responsi¬ 
bility on the obligation as a guarantor. When I went to the 
settlement, I found that instead of Rose Katsfer, it was 
being carried through with Mr. Louis Burman, in the name 
of Eva Burman. 

Q. When you had this discussion in Baltimore, you 
knew— 

The Court: What is the purpose of this cross examina¬ 
tion? His whole testimony showed a familiarity with the 
transaction. Why take time to cross examine? 

Mr. Halper: If your Honor please, I will pass on. 

By Mr. Halper: 

Q. Now, Mr. Silberstein, your theory is that you pur¬ 
chased this note. Is that right? 

217 Mr. Goldstein: Pardon me. I object to that. 

Mr. Halper: That is actually what happened. 

The Court: I sustain the objection. 

By Mr. Halper: 

Q. Mr. Silberstein, acting for Mr. Plitt, purchased this 
note from Eva Burman? A. I don’t know what you would 
call it. The transaction was very ramified, and all these 
papers are in connection with it. If you want me to give a 
legal opinion on it— 
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Q. (interposing). Isn’t it a fact, didn’t Mr. Plitt pur¬ 
chase the note of Eva Burman? 

Mr. Goldstein: The facts have been related. The issue 
is whether or not he purchased the note or made a loan, as 
I understand it. 

The Court: It has been admitted. 

By Mr. Halper: 

Q. Now then, Mr. Silberstein, in view of the fact that you 
purchased this note from Eva Burman, I call your attention 
to the letter of instructions, next to the last paragraph be¬ 
ginning “In the event”. Do you follow that? A. Yes. 

Q. “In the event of the waiver of the transaction, you 
are authorized to deliver the net proceeds of $15,000.00, 
after deducting your charges and a fee to me of $500.00 at 
the direction of Seven Corners, Inc., and Louis Bur- 
218 man and Eva Burman, his wife.” 

Did you mean by that that $15,000.00 was to be paid 
to either one of the three ? 

Mr. Goldstein: I object to that, if your Honor please. 

The Court: Why? 

Mr. Goldstein: It is generally argumentative. 

The Court: Oh, no. 

The Witness: I didn’t say yes or no. Actually the prop¬ 
erty belonged to Seven Corners Realty, Inc. They were 
getting the money, the corporation. 

Mr. Halper: All right. 

By Mr. Halper: 

Q. Why, then, did you permit Seven Corners Realty, Inc. 
to direct the payment of this money when it had been paid 
with the note? A. Seven Corners would have to pay the 
purchase price. Eva Burman had no money. 

Q. It was a loan to the Seven Corners Realty Company? 
A. Do you want me to admit it? 
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Q. Was it? A. Seven Corners Realty, Inc. participated 
in the transaction, agreed to be bound to all of its 
219 terms and the Corporation actually got the money. 

Q. Seven Corners Realty, Inc. bought this prop¬ 
erty from Eva Burman and paid her in the form of a $17,- 
000.00 note. Is that right? A. That is the effect of the 
settlement. There was no money passed. In other words, 
it was a paper transaction so far as Eva Burman was con- 
concerned. 

Q. Eva Burman then became vested with the title of this 
note. Is that right? A. Eva Burman upon the Seven Cor¬ 
ners using the proceeds of this $15,000.00 upon Seven Cor¬ 
ners Realty, Inc., obtaining the proceeds of this $15,000.00 
would enable the settlement for the acquisition of the land 
to be completed. Without that, it couldn’t be completed. 

Q. Then Eva Burman, when she sold the note, didn’t re¬ 
ceive the $19,000.00 but it went to the Corporation. Eva 
Burman, when she sold this note was entitled to $19,000.00. 
Is that right? A. From the corporation? 

Q. No, from Mr. Plitt. A. Mr. Plitt didn’t have $19,- 
000.00. Mr. Plitt had $15,000.00. 

• ••••••••• 

228 Mr. Goldstein: I move for a directed verdict on 
behalf of the defendant. 

230 The Court: I over-rule the motion. 

##**•**••• 

243 The Court: I have reached a conclusion as to this 
$19,000.00 note. I will direct a verdict for the plain¬ 
tiff. 

Mr. Goldstein: I have an instruction requesting that 
your Honor direct a verdict for the defendant. 

The Court: Denied. You may take an exception. 

• ••••••••• 

244 Mr. Halper: We should take the $2210.00 off the 
$8358.24. $8358.24 should be reduced by the $2210.00. 
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Mr. Goldstein: What is that? 

Mr. Halper: There is some interest on that $2210.00. 
Mr. Lichtenberg: Our position is this: that the differ¬ 
ence between the two notes and the amount, the total of the 
amount paid as against the amount of money that was given 
under those notes leaves $8358.24. If we take off the 
$2210.00, which is the amount going to the jury, that would 
leave $6148.24. 

• *••••*•*• 

245 Mr. Lichtenberg: That would leave $5,648.24. 
You agree? 

Mr. Goldstein: Of course, we agree that the computation 
is correct. 





(Proceedings were thereupon resumed in open court, as 
follows:) 

The Court: Gentlemen of the jury, there are two notes 
in this case, one for $19,000 and one for $2,210, upon which 
the plaintiffs claim that they have paid usurious payments. 
As to the $19,000 note, the payments over the amount 
loaned, or the usurious amount, is $5,648.24, and as I hold 
that the transaction was usurious as to that note,"anS^on "the 


e transaction occurred m 


at vou sUould render a v 


or the pla intiff for $ 5, 648.24. t 
~ Un the question of the^otlier note, $2,210, counsel may 
now proceed with the argument as to that. 

246 Mr. Goldstein: Does your Honor wish to charge 
the jury at this time that because your Honor di¬ 
rected a verdict for the $5,648.24 is not to influence their 
consideration of the second transaction? 

The Court: Yes, it is a separate transaction and you are 
not to consider it in the other transaction. I think it should 
simplify matters. 

You except to my charge? 

Mr. Goldstein: Yes, sir. You mean, your Honor’s last 
remark to the jury? 
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The Court: No, as to my directing a verdict as to the 
$5,648.24. 

Mr. Goldstein: I agree that your Honor’s computation 
is correct. 

The Court: I said, do you expect to my charge on that? 
Mr. Goldstein: Yes sir. 

The Court (to the jury) You will find a verdict for the 
plaintiff in the sum of $5,648.24. 
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Preliminary Statement. 

Plaintiff corporation brought suit to recover unlawful 
interest exacted by the defendant (App. 2, 4). The defense 
set up was that the transaction was not a loan of money 
but the purchase of a promissory note in the open market 
(App. 5); that in any event defendant was not liable be¬ 
cause the parties made a Maryland contract (App. 6) the 
laws of which bar the plea of usury to a corporation (See 
Appellant’s Brief p. 15). The Court was of the opinion 
that the transaction was a loan and the law of the Dis¬ 
trict of Columbia applicable (App. 65). A verdict for the 
plaintiff was directed upon which judgment was entered 
(App. 27, 28). Defendant appeals. 

Counter-Statement of the Case. 

Plaintiff is a Delaware corporation. It was organized 
April 12, 1941 (App. 30). Louis Burman, its president, 
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and his wife, Eva Burman, its vice-president, are residents 
of the District of Columbia (App. 29). The corporation 
proposed to acquire real estate in the District of Columbia 
upon which to erect a store building (App. 30) and lease 
it to Great Atlantic & Pacific Tea Co. (App. 30). Defend¬ 
ant Plitt is a resident of Maryland (App. 53) and Silber- 
stein of Baltimore is his attorney (App. 57). 

Sometime prior to April 1941, Louis Burman met Plitt 
and Silberstein in Washington and discussed a loan of 
$19,000.00 to be made to the corporation (App. 41). The 
money was required to supplement the building fund (App. 

31) . Later Burman ’phoned Silberstein at Baltimore 
(App. 30) and was advised arrangements could be made 
for the loan if Burman would come to Baltimore (App. 30). 
Bunnan went to Baltimore (App. 31). Referring to the 
’phone conversation, Burman testified: “I called him on 
the telephone and he said he had all of the arrangements 
made, to come over and see him over there, that he and 
Plitt could not get over to Washington that day or the 
day after, so to accommodate him I went over there” (App. 
44). 

Burman and his wife went to Baltimore where thev con- 
ferred with Silberstein (App. 32). Burman told Silber¬ 
stein the corporation wanted to borrow some money (App. 
34). Silberstein said the arrangements for the loan could 
be worked out, but suggested a formal agreement (App. 

32) . He required the signatures of Burman and his wife 
because they were responsible for the obligation (App. 33). 
Silberstein drafted the contract and proposed its terms 
(App. 34). The agreement of April 12,1941, was then pre¬ 
pared (Plaintiff’s Exhibit 1) (App. 6). 

The agreement was styled a “memorandum of the de¬ 
tails of an offer from Louis Bunnan and Eva Burman, 
his wife, offering to sell, with recourse, certain securities 
to Clarence M. Plitt.” It recited that it was executed at 
Baltimore, Maryland (App. 6). The details of the pro- 
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posed 'building construction, its financing, and the pro¬ 
posed lease, were set forth (App. 6-10). It further re¬ 
cited that the Burmans were about to become holders of 
a mortgage note secured on the property amounting to 
$19,000.00 which is to be made by the corporation to one 
Catzva and endorsed to the Burmans (App. 10-11); that 
the Burmans offer to sell the note to Plitt for $15,000.00 
(App. 14); that to further secure payment of the note, 
the Burmans agree to pledge another note for $5,000.00 
secured on other property in the District of Columbia 
(App. 12) and as additional security, the Burmans agree 
to assign to Plitt the building contract, the bond for com¬ 
pletion, a building fund of $25,000.00 held in escrow by 
Real Estate Mortgage & Guaranty Company, and the lease 
with A. & P. Tea Co. (App. 16). Plitt noted his acceptance 
of the offer and agreed to “make such purchase and to 
deposit with the said title insurance companies in Wash¬ 
ington, D. C., on Monday, April 14th, 1941, before 3:00 
P. M., the sum of Fifteen thousand dollars ($15,000) in 
United States currency or certified check, for the purpose 
of acquisition of the said trust note and securities” (App. 
14). The agreement was signed by Louis and Eva Bur- 
man and accepted by Plitt. The corporation joined in the 
agreement (App. 18). 

April 24, 1941, Silberstein forwarded to District Title 
Insurance Company at Washington, D. C., a check in the 
amount of $15,000.00 made by Plitt to the order of Silber¬ 
stein, who endorsed it specially to the Title Company 
(Plaintiff’s Exhibit 6, App. 21). He authorized the com¬ 
pany to disburse the proceeds at the direction of the cor¬ 
poration and the Burmans (App. 25) when the company 
was prepared to deliver to Silberstein the various securi¬ 
ties and documents theretofore agreed upon (App. 21-25). 
He further directed the company to prepare the promis¬ 
sory note, dictated its form, specified the form of the 
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guaranty to be endorsed on the note (App. 21), to prepare 
a deed of trust on the corporation’s real estate to secure 
payment of the note, the trustees to be employees of the 
title company (App. 22). 

The settlement of the accounts was had at the title com¬ 
pany in Washington (App. 35-37) at which place the cor¬ 
poration’s note for $19,000.00 was executed and delivered 
to Plitt (Plaintiff’s Exhibit 2, App. 19, 35). The note is 
partly printed and partly written, is dated at Washington, 
D. C., April 14, 1941, payable to the order of Eva Burman 
one year from date with interest at 6 per cent per annum, 
and bv her endorsed in blank. The place of payment of 
the note is left blank. Payment of the note is guaranteed 
by Louis and Eva Burman (Plaintiff’s Exhibit 2, App. 
20). At the same time and place the collateral securities 
were delivered to Plitt (App. 36, 37) and Burman received 
from the title company a check for $14,500.00 (App. 37) 
($500.00 was deducted from the so-called purchase price 
and paid to Silberstein as an attorney’s fee, as to which no 
question is raised). The proceeds were then disbursed by 
the title company for the benefit of the corporation (App. 
40). Under the assignment of lease Plitt collected the 
rents (App. 38). 

About February 5, 1943, payment of the note having 
matured, Silberstein came to Washington and surrendered 
to the title company the various securities and documents 
deposited with him as security for the payment of the $19,- 
000.00 note (App. 51), and received from the title company 
a check for $19,227.83 in payment of the corporation’s obli¬ 
gation (Ex. 9, App. 50). Plaintiff corporation charged 
that the amount of the check, plus the rents collected by 
Plitt under the lease, exceeded the amount it actually re¬ 
ceived on the loan by $5,648.24; that this amount was 
exacted by Plitt from the corporation as interest on a loan 
of money in violation of the provisions of D. C. Code, 1940, 
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sec. 28-703 (Appellant’s Brief p. 15) governing usury. De¬ 
fendant contended the transaction involved the purchase of 
a promissory note in the open market from Louis and Eva 
Bunnan (App. 5), and, moreover, being a Maryland con¬ 
tract (App. 5, 6) the law of Maryland, which bars the plea 
of usury to a corporation, is applicable (Plaintiff's Brief 
p. 15). It was agreed by counsel that if plaintiff was en¬ 
titled to recover the unlawful interest involving the $19,- 
000 note, the amount of $5,648.24 was properly computed 
(App. 65, 66). There was a verdict by direction of the 
Court for the plaintiff, and from the judgment thereon, 
defendant appeals. 

Summary of the Argument. 

1. The promissory note, dated at the District of Colum¬ 
bia, is presumed payable there, and that being the place 
of performance, the validity of the contract is governed 
bv its laws. 

2. It is competent for the parties to expressly stipulate 
that the validity of the contract shall be governed by the 
law of Maryland, and the contract is valid, notwithstand¬ 
ing an intent to evade the usury laws of the District of 
Columbia; but, here there was no such stipulation. In¬ 
stead, by fixing the place of performance as the District 
of Columbia, the parties chose that law to govern the valid¬ 
ity of their contract. 

3. The presumption that parties to a contract to be 
performed in different states, have chosen the law that 
will sustain the contract, is not absolute. Here the par¬ 
ties contracted for the sale of a promissory note and their 
intent is to be gathered from the circumstances surround¬ 
ing a transaction of that character. Accordingly, there is 
here no basis for the presumption. 
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ARGUMENT. 

1. The promissory note, dated at the District of Colum¬ 
bia, is presumed payable there, and being the place of per¬ 
formance, the validity of the contract is governed by its 
laws. 

The promissory note involved in this proceeding is a 
form note, partly printed and partly written (App. 19). 
It is dated at Washington, D. C. and there executed and 
delivered, and although a blank is provided for filling in 
the place of payment, this was not done; nor was any 
testimony offered as to where payment was to be made. 
The note is signed by the plaintiff corporation which was 
engaged in business in the District of Columbia (App. 29- 
30). The payee is Eva Brennan, and payment is guaran¬ 
teed by Louis and Eva Burman (App. 20). Louis and Eva 
Burman are residents of the District of Columbia (App. 
29). 

In the absence of the designation of the place of per¬ 
formance, a promissory note is presumed payable where 
dated. Beadall v. Moore, 191 N. Y. Supp. 826, 199 App. 
Div. (N. Y.) 531; Hobbs v. Ijudlow, 199 Ind. 733, 160 N. E. 
450, or at the place of the residence of the maker, and this 
presumption arises, whether the omission to name the 
place of payment is intentional, or the result of mere in¬ 
advertence. McCruden Jones , 173 Pa. 507, 34 Atl. 224, 
51 Am. St. Rep. 774. 

“As a general rule, the fact that parties make a note in 
one jurisdiction to be paid in another will, in the absence 
of anything to the contrary, justify the conclusion that they 
intend the law of the place of performance to govern.” 
Joffe v . Bonn, 14 Fed. (2d) 50. The same principle applies 
to contracts, Pritchard v. Norton, 106 U. S. 124, 1 S. Ct. 
102, 27 L. Ed. 104, and no special qualification of the prin- 
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eiple is made in contracts for tlie loan of money. Philadel¬ 
phia Warehouse Company v. Seeman, 274 U. S. 403, 47 
S. Ct. 626, 71 L. Ed. 1123. 

2. It is competent for the parties to expressly stipulate 
that the validity of the contract shall be governed by the 
laws of Maryland, in which case the contract is valid, not¬ 
withstanding an intent to evade the usury laws of the Dis¬ 
trict of Columbia; but, here there is no such stipulation. 
Instead, by fixing the place of payment as the District of 
Columbia, they chose that law to govern the validity of 
their contract. 

Philadelphia Warehouse Company v. Seeman, supra, is 
a recent Supreme Court case on the subject. The Ware¬ 
house Company sued Seeman in New York for the con¬ 
version of salmon which had been pledged to it as security 
for a loan. The pledgor had fraudulently obtained pos¬ 
session of the salmon and sold it to Seeman. Seeman 
defended that the transaction between the pledgor and 
the Warehouse Company was usurious and void under 
New York law where the pledgor had his place of business 
and where the pledge agreement was made. The trial 
judge charged the jury that New York law controlled and 
there was a verdict and judgment for Seeman. Judgment 
was reversed by the Circuit Court of Appeals. 

The Warehouse Company is a Pennsylvania corpora¬ 
tion and has its office in Philadelphia. It contends it loans 
credit not money. It gave its promissory note to the 
borrower, payable to its own order and then endorsed, and 
received security in the form of warehouse receipts for the 
salmon. The borrower signed a pledge agreement in 
which he agreed to pay the note at maturity to the Ware¬ 
house Company at its office in Philadelphia and that the 
salmon should be security for payment. The borrower 
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at the same time paid a commission for services rendered 
and credit advanced. He then discounted the note. The 
Warehouse Company received the commission which, with 
the discount, amounted to about 8 V 2 to 10^%. In Penn¬ 
sylvania the entire transaction is not invalid if more than 
6% is charged; but excess interest is recoverable. See- 
man contended New York law applied because the pre¬ 
liminary negotiations and pledge agreement were executed 
in New York although the note was executed and delivered 
in Philadelphia. The Circuit Court of Appeals held the 
transaction a loan of credit; that the agreement was com¬ 
plete only when the note was delivered in Philadelphia and 
therefore Pennsylvania law controlled and the contract is 
valid. 

But the Supreme Court said it was immaterial where 
the contract was made and whether it -was usurious or not. 
The Warehouse Company, a Pennsylvania corporation, 
having its office in Philadelphia, could legitimately lend 
funds outside the state and stipulate for repayment in 
Pennsylvania in accordance with its laws and at the rate 
of interest there lawful, even though the agreement for 
the loan was made in another state, “where a different law 
and a different rate of interest prevailed.” 

In the Federal Courts, Andrews v . Pond , 13 Pet. 65, 77, 
78 (10 L. Ed. 61): 

“The general principle in relation to contracts made 
in one place, to be executed in another, is well settled. 
They are to be governed by the law of the place of per¬ 
formance, and if the interest allowed by the law of the 
place of performance is higher than that permitted at 
the place of contract, the parties may stipulate for 
the higher interest, without incurring the penalties 
of usury.” 

In support of a policy of upholding contractual obliga¬ 
tions assumed in good faith , the Court has adopted the 
converse of the rule: 
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“If the rate of interest be higher at the place of the 
contract than at the place of performance the parties 
mav lawfully contract in that case also for the higher 
rate.” (Miller vs. Tiffany, 1 Wall. 298, 310). 

The Court then states the qualification that the parties 
must act in good faith and that the form of the transaction 
must not “disguise its real character.” But the Court 
warns that the qualification must not Ikj applied literally 
and intimates that the contract will be upheld even though 
the parties in fixing the situs are actuated by a desire to 
avoid the laws of the place that would render the contract 
illegal, provided the place fixed bears some normal rela¬ 
tion to the transaction and to whose law they would be 
subject. 

The Court then says, page 628, “Here respondent (Ware¬ 
house Company), organized and conducting its business 
in Pennsylvania, was subject to the laws of that state, and 
had a legitimate interest in seeking their benefit. The 
loan contract, which stipulated for repayment there, and 
which thus chose that laic as governing its validity, cannot 
be condemned as an evasion of the law of Xew York, which 
might othencise be deemed applicable .” (Italics supplied.) 

Upon the principles announced in the Seeman case, su¬ 
pra, appellee is willing to concede that the parties may 
have provided by the agreement of April 12, 1941, (App. 
6 ), that the law of Maryland should apply, or that per¬ 
formance should be had in Maryland, and the contract 
would be valid, notwithstanding the parties may have been 
actuated by a desire to avoid the laws of the District of 
■Columbia which condemned the contract as usurious. In 
such case, Maryland, where the lender resided and where 
the note was to be paid, bore a normal relation to the trans¬ 
action, and the parties would have been subject to its 
laws. But this the parties did not do. 

First, the agreement of April 12, 1941, was not a con¬ 
tract for a loan, but an agreement to purchase a promis- 



10 


sory note, a transaction whose validity would not be ques¬ 
tioned under the laws of either jurisdiction. This circum¬ 
stance defeats the contention that a presumption arises 
that the parties contracted with reference to the law of 
the place where the contract would be upheld. But the par¬ 
ties did fix the place of performance as the District of 
Columbia and, in the language of the Seeman case, “thus 
chose that law as governing its validity.” Presumably 
the appellant had abundant reason for desiring perform¬ 
ance in the District of Columbia. xYnd his intent to do so 
is supported by his action in formulating and executing 
the details of the transaction, lie employed a lawyer of 
26 years experience in the practice of law in Baltimore 
(App. 53). The lawyer is presumed to know the statutes 
of Maryland and the District of Columbia. He designated 
the title company as its agent (App. 21) and instructed it 
to prepare the note, to provide a form of guaranty of pay¬ 
ment, to name the trustees in the deed of trust, to see to 
the condition of the title of the security and to the deposit 
of the securities, as to all of which he gave detailed instruc¬ 
tions (App. 21-25). And, presumably, the title company 
was to see to the further details of the transaction upon 
fulfillment of the obligation, and if there be default, the 
District of Columbia was the proper place to enforce pay¬ 
ment, or foreclose the lien of the mortgages. The addi¬ 
tional security of the A. & P. lease, w*ould likewise be en¬ 
forced in the District of Columbia. Then, too, the build¬ 
ing contract, the bond for completion, the building fund 
held in escrow* by Heal Estate Mortgage and Guaranty 
Co., all had their situs in the District of Columbia, where, 
if it became necessary, appellant would proceed to enforce 
any rights acquired thereunder. 

Thus, the surrounding circumstances and the relation of 
the parties show an intent to choose the law of the District 
of Columbia as governing the validity of their contract. 
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3. The presumption that parties to a contract to be per¬ 
formed in different states, have chosen the law that will 
sustain their contract, is not absolute; here the parties 
contracted for the purchase of a note and their intent is to 
be gathered from the circumstances surrounding a trans¬ 
action of that character. Accordingly, here there is no 
basis for the presumption. 

Appellee admits that the issues are clear. He contends, 
however, that he should have had a directed verdict on the 
theory that as a matter of law the transaction in question 
is controlled by the laws of Maryland. 

But, the presumption is not an absolute or compelling 
one. It merely seeks to discover the intent of the parties, 
and even in the cases supporting the rule, the intent of the 
parties has been sought by an examination of the surround¬ 
ing circumstances. 

The case of Pritchard vs. Norton, supra, is in point. 
Pritchard had signed an appeal bond in Louisiana and 
Norton had bound himself in New York to indemnify 
Pritchard against loss by reason thereof. The Judgment 
was affirmed, Pritchard paid it and suit was brought 
against Norton on the bond. The defense of want of con¬ 
sideration was good in New York, but not so in Louisiana. 
Therefore, the Court was to decide what law should govern 
the nature, interpretation and validity of the contract; 
that law, as the Court observed, being the law the parties 
themselves had, either expressly or presumptively, incor¬ 
porated into their agreement; that in such case a presump¬ 
tion arises that the parties have submitted themselves to 
be bound by the law of the place where the contract was 
made, but that the presumption might be rebutted by an 
express declaration to the contrary “or by the fact that the 
obligation is illegal by that particular law, though legal by 
another/’ 
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Here tbe Court seeks the intention of the parties, for it 
is said that the rule, though persuasive, may be overcome 
by positive proof of a contrary intent. If the presumption 
were absolute it would not be necessary to examine the 
controlling circumstances and the relation of the parties. 
But the Court did so in order to find corroboration 
for the presumption that the parties intended to be bound 
by the law of Louisiana, on page 138, it is said : 

“The antecedent liability of Pritchard, as surety for 
the railroad company on the appeal bond, was con¬ 
fessedly contracted in that State according to its laws, 
and it was there alone that it could be performed 
and discharged. Its undertaking was that Pritchard 
should, in certain contingencies, satisfy a judgment 
of its courts. That could be done only within its ter¬ 
ritory and according to its laws. The condition of the 
obligation, which is the basis of this action, is, that 
McComb and Norton, the obligors shall hold harmless 
and fully indemnify Pritchard against loss or damage 
arising from his liability as surety on the appeal bond. 
A judgment was, in fact, rendered against him on it 
in Louisiana. There was but one way in which the 
obligors in the indemnity bond could perfectly satisfy 
its warranty. That was, the moment the judgment 
was rendered against Pritchard on the appeal bond, 
to come forward in his stead, and, by payment, to ex¬ 
tinguish it. He was entitled to demand this before 
payment by himself, and to require that the fund 
should be forthcoming at the place where otherwise 
he could be required to pay it. Even if it should be 
thought that Pritchard was bound to pay the judg¬ 
ment recovered against himself, before his right of 
recourse accrued upon the bond of indemnity, never¬ 
theless he was entitled to be reimbursed the amount 
of his advance at the same place where he had been 
required to make it. So that it is clear, beyond any 
doubt, that the obligation of the indemnity was to be 
fulfilled in Louisiana, and consequently, is subject, in 
all matters affecting its construction and validity, to 
the law of that locality. ” 

So in the case at bar, it is not sufficient to rest upon the 
mere presumption that the parties had in mind, or intended 
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to be bound by the laws which would uphold their contract. 

The appellant contends for the doctrine that where the 
place of making is not the place of performance of the 
contract, and the contract is valid in one place and not in 
the other, the parties, in the absence of express declaration 
or controlling circumstances to the contrary, will be pre¬ 
sumed to have intended the contract to be valid and to be 
governed by the laws of the place which validates it; that 
the parties cannot be presumed to have contemplated a law 
'which would defeat their engagements. Jojfe v. Bonn, 14 
F. (2) 50. 

Appellant concedes the question is, have the parties “in¬ 
dicated their intention as to the law which is to govern 
their contract,” there being no express stipulation, but 
argues that the rule that the intention of the parties is 
controlling is accompanied by a presumption that the par¬ 
ties intended the contract to be governed by the law of the 
place which validates the contract. If the presumption is 
absolute in favor of validity, it is subject to criticism. It 
is unlike the case of a testator who is presumed to have 
knowledge of certain facts when drawing his will. His 
lips are now sealed, and the presumption aids in deter¬ 
mining his intentions. But here the parties to the contract 
are before the court. They throw no light on their inten¬ 
tions as to what law shall govern their contract. In fact, 
they make no attempt to do so. And there is reason for 
the failure to do so. If there is any intention it is formed 
at the inception of the contract. The parties are contract¬ 
ing for the purchase of a chattel, a transaction valid in any 
state. If the validity of such a contract is questioned, it 
will be questioned in the forum where the contract is to 
be performed, and the parties having deliberately fixed the 
District of Columbia as the place of performance, they 
have thus chosen the law of the District of Columbia as 
the law to govern the validity of their contract. This is a 
rule of law and not a presumption. It is founded in reason 
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and is designed to resolve a conflict of laws between states. 
To presume that parties formed an intent when in fact 
they did not, is a mere fiction. The rule should be con¬ 
demned. The parties to this contract had no thought of 
its validity and could, therefore, have formed no intention 
in respect of it. The parties could no more have intended 
what they had no thought of, than they could have rea¬ 
soned from what they did not know. 

CONCLUSION. 

...* v/ V 

By stipulating for performance in the District of Colum¬ 
bia the parties chose the law of that place as governing the 
validity tyf the contract. The Court properly directed a 
verdict for the plaintiff and the judgment should be af¬ 
firmed. 


Respectfully submitted, 

JACOB N. HALPER, 
1511 K Street, N. W., 
Washington, D. C., 
Attorney for Appellee. 



